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28) & §-5% FTA A2z A1 g} go| AL 9k,
Article 22.1: General Exceptions
3. For the purposes of Chapter 11 (Investment), subject to the requirement that such measures
are not applied in a manner which would constitute arbitrary or unjustifiable discrimination
between investments or between investors, or a disguised restriction on international trade or
investment, nothing in this Agreement shall be construed to prevent a Party from adopting or
enforcing measures:

(a) necessary to protect human, animal or plant life or health;

(b) necessary to ensure compliance with laws and regulations that are not inconsistent with
this Agreement;

(c) imposed for the protection of national treasures of artistic, historic or archaeological value; or
(d) relating to the conservation of living or non-living exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic production or
consumption.

The Parties understand that the measures referred to subparagraph (a) include environmental
measures to protect human, animal or plant life or health, and that the measures referred to
in subparagraph (d) include environmental measures relating to the conservation of living and
non-living exhaustible natural resources.

S 5% FTA SANH0] e “duby ojele] 44w Wele] Bolelt 4uA, <@ &
F FTA SA2ofo] it A9 A - 1SDS A8uglel 1 delg FHew> Azhyst A0S
(2015), pp. 68-78 H=x.

20) 7] 2% 8 WE. HE “UubA o2 2R ohlet ok GARE 2FE ofKe WARA ¥
At

30) Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law (Oxford Univ.
Press 2008), pp.233-238; Zachary Douglas, The International Law of Investment Claims (Cambridge
Univ. Press 2009), pp.284-327 &=,

31) Graham Mayeda, Sustainable International Investment Agreements: Challenges and Solutions for
Developing Countries, in Marie-Claire Cordonier Segger, Markus W. Gehring & Andrew
Newcombe (eds.), Sustainable Development in World Investment Law, Wolters Kluwer Law
& Business (2011), pp.539-559; Ursula Kriebaum, Are Investment Treaty Standards Flexible
Enough to Meet the Needs of Developing Countries? in Freya Baetens (ed.), Investment Law
within International Law (Cambridge Univ. Press, 2013), pp. 330-340 Z}Z 3=
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32) TPP FAH, Article 11.18, Submission of a Claim to Arbitration =,

33) «zopdo] Wt vjelyt Fok» A30% A3E 9 A4d 183 Asox 2z Fx

34) @A TPP F/dole &5, HFUol, Ayt Ad|, d&, ZeolAlol, HAIL, LZ““{BE, 5, A
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Trans-Pacific Partnership Trade Deal FExplained (May 11, 2015), available at
http://www.nytimes.com/2015/05/12/business/unpacking-the-trans-pacific-partnership-trade-deal.html? r=0
(20154 7¢¥ 24¢ HEHE) F=.

35) Jurgen Kurtz, General Investment Agreement in the WIO-Lessons from Chapter 11 of NAFTA and
the OECD Multilateral Agreement on Investment, University of Pennsylvania Journal of International
Economic Law, Vol. 23 (2002) p.713 F=.

36) 4t FA TPP FAE All24xw v 2ol sk ek
Article 11.24: Governing Law
3. A decision of the Trans-Pacific Partnership Commission on the interpretation of a
provision of this Agreement under Article AAA.2.2(f) (Administrative and Institutional
Provisions Chapter, Functions of the Commission) shall be binding on a tribunal, and any
decision or award issued by a tribunal must be consistent with that decision.

37) 3t ole} elelo] TPP FAE AlL252E WA T Zo| FASIL ek

Article 11.25: Interpretation of Annexes
1. Where a respondent asserts as a defence that the measure alleged to be a breach is within
the scope of a non-conforming measure set out in Annex I or Annex II, the tribunal shall,
on request of the respondent, request the interpretation of the Trans-Pacific Partnership
Commission on the issue. The Trans-Pacific Partnership Commission shall submit in writing
any decision on its interpretation under Article AAA.2.2(f) (Administrative and Institutional
Provisions Chapter, Functions of the Commission) to the tribunal within 90 days of delivery
of the request.
2. A decision issued by the Trans-Pacific Partnership Commission under paragraph 1 shall be
binding on the tribunal, and any decision or award issued by the tribunal must be consistent
with that decision. If the Trans-Pacific Partnership Commission fails to issue such a decision
within 90 days, the tribunal shall decide the issue.

38) Free Trade Agreement Between the Government of the Republic of Korea and the Government of
Australia (“Korea-Australia FTA”), entered into effect on December 12, 2014, Article 21.3.2;
Japan-Australia Economic Partnership Agreement, Article 1.13.2 =,
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39) o|¢} Hsto] TPP FAE Al22%E o3 o] 43k Qlch
Article 11.22: Conduct of Arbitration
2. A non-disputing Party may make oral and written submissions to the tribunal regarding the
interpretation of this Agreement. (R&2 ZA7} Z4X)

40) Mark Feldman, Setting Limits on Corporate Nationality Planning in Investment Treaty Arbitration,
ICSID Review, Vol. 27 No. 2 (2012), p.294 Z=.

a1 74 WA B Aol vRA BN 2A% SAUEN 20079 8-07)o] $AERO] vt
A F9) EARAL Fa AYE “3do] Ry pA 20® g A Yk ICSID, Lis
of Pending Cases, available at
https://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCaseDtlsRH&actionVal=ListPend
ing (20154 7¢¥ 19¢ FFHH)
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42) olo} Hste] TPP FARYH AlllL142= tha o] A8kl ok
Article 1I.14: Denial of Benefits
1. A Party may deny the benefits of this Chapter to an investor of another Party that is an
enterprise of such other Party and to investments of that investor if the enterprise:
(a) is owned or controlled either by persons of a non-Party or of the denying Party; and
(b) has no substantial business activities in the territory of any Party other than the denying Party. (‘U
S2 o FTASE A0l Mol & A)

43) olet st} ghu] FTA Al11.102E ohgat o] 45k rt

44) rticle 11.1: Investment and Environment
1. A Party may deny the benefits of this Chapter to an investor of the other Party that is an
enterprise of such other Party and to investments of that investor if persons of a non-Party
own or control the enterprise and the denying Party:
(a) does not maintain normal economic relations with the non-Party; or
(b) adopts or maintains measures with respect to the non-Party or a person of the non-Party

that prohibit transactions with the enterprise or that would be violated or circumvented if the
benefits of this Chapter were accorded to the enterprise or to its investments.
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2. A Party may deny the benefits of this Chapter to an investor of the other Party that is an
enterprise of such other Party and to investments of that investor if the enterprise has no
substantial business activities in the territory of the other Party and persons of a non-Party,
or of the denying Party, own or control the enterprise. If, before denying the benefits of this
Chapter, the denying Party knows that the enterprise has no substantial business activities in
the territory of the other Party and that persons of a non-Party, or of the denying Party, own
or control the enterprise, the denying Party shall, to the extent practicable, notify the other
Party before denying the benefits. If the denying Party provides such notice, it shall consult
with the other Party at the other Party’s request.

MFN o525 AA8kL Ql= TPP FARE A5z A33-S thaat o] 78tk Qi

3. For greater certainty, the treatment referred to in this Article does not encompass
international dispute resolution procedures or mechanisms such as those included in Section B. (¥
Z& 3] FTASH #o|8 Mol ¥i-g BA)).

3+ o] FTAS] 3745 MFN 239 2guslel Bxlde] alstols 242, & - 1] FTAY)
MEN 2ol B3t A7 - SaEols FHOR> "RAWS g A59U AT (2014), pp32-35
Z\jl—z.

45) MFN 283} T3t opokst =8 A 9] 949 s4o] #ellA= Yannick Radi, The Application
of the Most-Favoured-Nation Clause to the Dispute Settlement Provisions of Bilateral Investment
Treaties: Domesticating the ‘Trojan Horse,” European Journal of International Law, Vol. 18
Issue 4 (2007) FZ.

46) See ibid.

47) See ibid.

48) See ibid.
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49) UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration, Resolution adopted
by the General Assembly on 16 December 2013, on the report of the Sixth Committee
(A/68/462), available at UNCITRAL homepage found at
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2014Transparency.html?1f=100&Ing=e
n (20159 7¢¥€ 19¢ HFLH).

T AN Qe FAAE A FAZANAEA B et F2d0 oo ¥dH F
Al tafA= A3, “ISDS Aapo] A Aol w3 A "HAEA AL A3 Xﬂ
13 (2015), pp. 71-75 &=

50) A7) 7y 8, TPP A Y A=,

51) gto] FTA Al11.212 A4 (e) FZE (infra note 5204 A ZA|H HE

52) TPP EAYE 11.232 A& k33t 22 o] FTA Al11.212 A4gro] AA|=o] ct.

it-agrees—with—the—tribumat’sdetermimatiom:(3H7] FTA &I 5 TPP A A AAH HES
o EA)
53) TPP FAPHE, Al.23x A4 ()T F=.
54) UNCITRAL 94 1—7’-7“ A7z A=z,
55) TPP FAMEH 11.22%+= oS o] FAstal it
Article 11.22 Conduct of Arbitration
10. In the event that an appellate mechanism for reviewing awards rendered by investor-State
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dispute settlement tribunals is developed in the future under other institutional arrangements,
the Parties shall consider whether awards rendered under Article I11.28 should be subject to
that appellate mechanism. The Parties shall strive to ensure that any such appellate mechanism they
consider adopting provides for transparency of proceedings similar to the transparency provisions
established in Article 11.23. (W& $H0] FTA T 2ol xo|& HA)).

56) European Commission, Concept Paper, Investment in TTIP and beyond — the Path for Reform,
pp.8-9, available at http://trade.ec.europa.eu/doclib/docs/2015/may/tradoc_153408.PDF (20154 7
2 249 HFE),

57) ¥ TPP FAE IL152E ot o] sPAska ok
Nothing in this Chapter shall be construed to prevent a Party from adopting, maintaining, or
enforcing any measure otherwise consistent with this Chapter that it considers appropriate to
ensure that investment activity in its territory is undertaken in a manner sensitive to
environmental, health, or other regulatory objectives. (W&-> $t0] FTA & =3JT}o] 2ol FA).

58) See ibid.

59) 339 Plain Packaging Regulation®} T&3to] @A WTOol= 242zt f3gte|u, 2FekA, =
U7kgsks, Fab, dE=dlAlote] ofsf Aol AlZlEe] Fo| dAES mhAaL gjdo] FAH 4
27 AP Qo W BAY A WA 247y oS3 Zot. Adustralia-Certain Measures
Concerning Trademarks and Other Plain Packaging Requirements Applicable to Tobacco Products
and Packaging (DS434); Australia-Certain Measures Concerning Trademarks, Geographical Indications
and Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging (DS435,
441, 458, 467).
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Aol o] zdlo] Zrjo|tt. 7|QTo F4E “E=gUsll QAL “AEri 2o A
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1&}F o)
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EZ TPP FARE = AILITZR|A o] Ao we FAAs|ddaz Aystr] d
BA AL “H]424:2 A2} (non-binding proceedings)’ S £35to] g AL AT
AS A5 PAskL Uk ISDS AAtz sty A ARE o= EAIE sidstes

60) ole} Hste] ERYE AlLl6RE thd} o] FAska k.
Article 11.16: Corporate Social Responsibility
The Parties reaffirm the importance of each Party encouraging enterprises operating within its
territory or subject to its jurisdiction to voluntarily incorporate into their internal policies
those internationally recognized standards, guidelines and principles of corporate social
responsibility that have been endorsed or are supported by that Party.

61) ol2t &4, 1976 AS AFE 19794, 19844, 19914, 20004, 2011 AA F 539
& AX Z3Hs2 “OECD =2 7|9 7to]=2k] (OECD Guidelines for Multinational
Enterprises 2011)"2 23 ukslth, OECD t=3% 7|¢ 7toj=gtels #asto] AAgH Y42
OECD &39|A] http://www.oecd.org/corporate/mne/oecdguidelinesformultinationalenterprises.htm
Fx (20159 79 19€ HFED). T d=27199 ArelA e 23R AN qfeo] ¥
St A2 Peter T. Muchlinski, Multinational Enterprises & the Law, 2 ed., (Oxford Univ.
Press 2007) #X.

62) =3 TPP A E IL172+= th&3 o] FAskar Qlch
1. In the event of an investment dispute, the claimant and the respondent should initially
seek to resolve the dispute through consultation and negotiation, which may include the use
of nonbinding, third-party procedures, such as good offices, conciliation and mediation.

2. The claimant shall deliver to the respondent a written request for consultations setting forth a brief

description of facts regarding the measure or measures at issue.
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3. For greater certainty, the initiation of consultations and negotiations shall not be construed as
recognition of the jurisdiction of the tribunal. (W& 7 FEL& 3tu| FTAQLS] Zjo]& HA])

63) o|et H#ate] TPP EAME 11.2229F 31| FTAS 11.20% % v sy oS3l Zek s FTA
112025 Edj2 @A =95 TPP FAHE Y &2l 12220 e AAE P2 #A
st ok 2t
ARTICLE 11.20: CONDUCT OF THE ARBITRATION (Korea-US FTA)

4. The non-disputing Party may make oral and written submissions to the tribunal regarding

the interpretation of this Agreement. On—therequest—of—adisputing—party,—the non=disputing
P houtd bt - submission— e

5. After consulting the disputing parties, the tribunal may allow a party or entity that is not a
disputing party to file a written amicus curiae submission with the tribunal regarding a matter
within the scope of the dispute- (FFA2 AAlE &g, 22)al W& TPP 4 HE Q) |
W uf Aolgh RES EA)

64) 7+ dBAGHATLY «“gh-n] FTA @4<] opd B7keh AAaA” Hixe “gofof gt
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31 AR/PEN O gaS St itk Motk ol BAE IS TPP A
AL2620]Th65) o] B, 717, obd Hoke] WE/lE st A=ste} FUshA HFsin
ol @ol FTAS] 112429k Ags] FRHE REo|he) ARIE §i%ste] AL
YAt Vsl Bety ARslART FAeRM 1 A WNE G FasT 9
oh. 84, A7 Bore] AR/t olgh BHE EARAIME Fag A% FH 5 9
T HolA T M FekE ARslen RN AL aNE SRRl o3e o
dat Aoz B 4 9l zlolth ol A% U 37 Holo 4 thekdt AR $153} o
A aEol Ho =202 YA 9le WTO g4 fAsi2dxete Fise Ao
GA dor feY Fue 8ste 2% T syt

ghd g dd 233 wdste] TPP @292 3v| FTA EXV“EB} A Aol
W8S Al vk WA FlzIdo] WiE Beg afvh o]RofAs A4S A=l A
Aol whste] 12t AAR7E o] FoAIA] gh=rhal dhef REEA] 74 OHELOW gt
= A& 9Fs] o] ffste] AILTRANM I HAE B2 2FE MR E=YSA
tho7) ol 2o BAZA ARIE RHgste] o] 2| uiE FAgkt Aor Holu

ol s TAEAAAN FAAAR AFGSIES st FAEAY LS wole WFoE g
FTA7} EPéEl"‘EF": A ol 94 FA F29 A% F sz 7]%5P1 Ak e, ©]8A4
9, “3-u] FTA @49 £opd g7iel AAapA, "t ZA g Ay, p.2

65) ole} Hesto] TPP FARYE Al26%+= thadt Zo] A5kl 9l
Without prejudice to the appointment of other kinds of experts where authorized by the
applicable arbitration rules, a tribunal, at the request of a disputing party or, unless the
disputing parties disapprove, on its own initiative, may appoint one or more experts to report
to it in writing on any factual issue concerning scientific matters raised by a disputing party
in a proceeding, subject to such terms and conditions as the disputing parties may agree.

66) Korea-US FTA, Art. 11.24 (“environmental, health, safety and other scientific matters:--?) =,

67) TPP S E 11.72= t-33} Zo] #43ta ok
6. For greater certainty, a Party’s decision not to issue, renew, or maintain a subsidy or grant,
(a) in the absence of any specific commitment under law or contract to issue, renew, or
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maintain that subsidy or grant; or

(b) in accordance with any terms or conditions attached to the issuance, renewal or

maintenance of that subsidy or grant,

standing alone, does not constitute an expropriation.

68) TPP FAME F&A 11-Bw= 482 H4sthal Atk

H482 A8 At Rl Folg mAE] Sl

o 1 Aoz Al ket Pk,

Korea-US FTA, Annex 11-B%} H|al:

(iii) the character of the government action, including—its—objectives—and—context—Relevant
derati t-metude—whett ] . - s ]
catar— . | ] ] e . houtd—t

| | fort] o

(b) Except in rare circumstances, mrforﬂampfe—whm—an—amoﬁmmmmm

ts—extremely —severe—or—disproportionate —in—tight—of —its—purpose—or—effect, non-discriminatory

regulatory actions by a Party that are designed and applied to protect legitimate public
welfare objectives, such as public health, safety, the environment, mrd—reai—estate—prrce

tH St FTAS 44 11-BojA 7+
to] FTA F44 11-BY 448 4

o rd‘

s >

househotds), do not constitute indirect expropriations. (0] FTAS] #3E W& & TPP &4
WAL AAE RS S0 BA),
69) oloh TeAste] TPP SAME £4A 1-AL FABEES Theat do] 43 9)

Customary International Law

The Parties confirm their shared understanding that “customary international law” generally
and as specifically referenced in Article 11.6 (Minimum Standard of Treatment) results from a
general and consistent practice of States that they follow from a sense of legal obligation.
The customary international law minimum standard of treatment of aliens refers to all
customary international law principles that protect the investments of aliens. (W2 30| FTA
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70) Todd Weiler, Interpretation of International Investment Law, (2013), pp.211~217; I T3} -
ul FTA FAHZoF A1), (2008), pp.70-76; American Law Institute, Restatement of the Law:
The Foreign Relations Law of the United States, (American Law Institute Publishers, 1987), Al
10229 (2); A%, “FAFAFHY HarlEd ol #3 A, A=A AL, A6 Al
23, (2009), p.91; HFF, BAY, “FAFAZYANA SHAEE Bl & 4 - FFHFY 7
2, R ReARelsAL, ASTY Q013), pT3 27 Hx.

71) Nicholas DiMascio, N. & Joost Pauwelyn, Nondiscrimination in Trade and Investment Treaties:
Worlds Apart or Two sides of the Same Coin?, American Journal of International Law, Vol. 102
No. 1 (2008), 48, 69.

72) UNCTAD, Investor-State Dispute Settlement and Impact on Investment Rulemaking, (2007), pp.43~
46 =,

73) Korea-US FTA, Annex 11-A (“--the economic rights and interests of aliens.”) Z=.

74) TPP FARE H&A -G o3t o] g3t Qi
Public Debts
2. No claim that a restructuring of debt issued by a Party breaches an obligation under
Section A may be submitted to, or if already submitted continue in, arbitration under Section
B if the restructuring is a negotiated restructuring at the time of submission, or becomes a
negotiated restructuring after such submission, except for a claim that the restructuring
violates Article 1.4 or IL.5.

3. Notwithstanding Article 11.18.3, and subject to paragraph 2 of this Annex, an investor of
another Party may not submit a claim under Section B that a restructuring of debt issued by
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a Party breaches an obligation under Section A (other than Article I1.4 or II.5) unless 270
days have elapsed from the date of receipt by the respondent of the written request for
consultations pursuant to Article 11.17(2).

79 7 BE 2AE DV L6 A dhues WEdel ST 4RE dasl £4
Sg BAG BRiste] eyt HEHE SHaFo] TPP FAME FA 1C) T EFH
of 9e.

Expropriation Relating to Land

Notwithstanding the obligations under Article 1.7 (Expropriation and Compensation), where
Singapore is the expropriating Party, any measure of direct expropriation relating to land shall
be for a purpose and upon payment of compensation at market value, in accordance with the
applicable domestic legislation35 and any subsequent amendments thereto relating to the
amount of compensation where such amendments provide for the method of determination of
the compensation which is no less favorable to the investor for its expropriated investment
than such method of determination in the applicable domestic legislation as at the time of
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In case of Korea, this provision is understood to have the same meaning and scope as
Article of the Korea-US. FTA, Article of Korea-Chile FTA, Article of
Korea-New Zealand FTA and Article of Korea-Australia FTA.
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entry into force of the Agreement.
Notwithstanding, the obligations under Article II.7 (Expropriation and Compensation), where
Viet Nam is the expropriating Party, any measure of direct expropriation relating to land
shall be (i) for a purpose in accordance with the applicable domestic legislation,36 and (ii)
upon payment of compensation equivalent to the market value, while recognizing the
applicable domestic legislation.
ot ISDS AAkz Aystr] A Fa fA= W FAAT 9 SR A AAeA e Biske
95, e, dde o3y 22 528 94 TPP FARE FEA 1104 =gskar gich
1. An investor of a Party may not submit to arbitration under Section B a claim that Chile,
Peru, Mexico or Viet Nam has breached an obligation under Section A either:
(a) on its own behalf under paragraph I1.18(1)(a), or
(b) on behalf of an enterprise of Chile, Peru, Mexico, or Viet Nam, that is a juridical
personal that the investor owns or controls directly or indirectly under I1.18(1)(b),
if the investor or the enterprise, respectively, has alleged that breach of an obligation under
Section A in proceedings before a court or administrative tribunal of Chile, Peru, Mexico or
Viet Nam.
2. For greater certainty if an investor of a Party elects to submit a claim of the type
described in paragraph 1 to a court or administrative tribunal of Chile, Peru, Mexico or Viet
Nam, that election shall be definitive and exclusive, and the investor may not thereafter
submit the claim to arbitration under Section B.

76) See ibid.
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77) E4ERs 201249 1€ 21 ¥ ARE AdE dro/EAFES FARES EdE st
ICSIDY EAZFAE A7I18 vt o} (LSF-KEB Holdings SCA and others v. Republic of Korea
(ICSID Case No. ARB/12/37)).

78) olok BeAste] TPP EAMEE 25 2004 thewt ol FAsAL 9
Footnote 29:

Section B does not apply to Australia or an investor of Australia. Notwithstanding any
provision of this Agreement, Australia does not consent to the submission of a claim to
arbitration under this Section.
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{Abstract)

Key Legal Issues of the TPP Investment Chapter
— In Comparison With the Korea-U.S. FTA Investment Chapter —

Jae-min Lee

The Trans Pacific Partnership (TPP) is reaching the final stage for conclusion. Once
concluded, this mega-FTA heralds the advent of a new trade landscape by introducing
new rules for many new issues of international trade. In that regard, the TPP also
introduces an Investment Chapter which sets forth rights and obligations of contracting
parties and Investor-State Dispute Settlement Proceedings (ISDS proceedings) differently
from those found in the existing international investment agreements. It is critical for
Korea to be apprised of these differences and the consequences of such differences in
terms of implementation of obligation and conduct of the ISDS proceedings.

In particular, the TPP Investment Chapter includes provisions that are different from
the Korea-U.S. Investment Chapter. Some of the safeguards measures that Korea
purposefully included in the Korea-U.S. FTA are not found in the TPP Investment
Chapter, which would mean that a U.S. investor can virtually circumvent the Korea-U.S.
FTA to utilize the TPP Investment Chapter instead. So, the TPP basically stands for the
possibility of a de facto amendment of the Korea-U.S. Investment Chapter. A similar
situation can also take place with respect to other TPP member such as Australia or
Canada.

In contemplating joining the TPP negotiations either as a founding member or as a
subsequent acceding country, these unique aspects of the overlapping investment chapters
should be carefully analyzed. Once the pros and cons are confirmed, focus should be
placed on how to implement Korea’s obligation under the complex network of

investment agreements and how to respond in the increasing ISDS proceedings.

¢ KEY WORDS ©

Trans Pacific Partnership, TPP, Korea-U.S. FTA, Indirect Expropriation,
Investment Chapter, MFN




