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The Main Issues of Financial Regulation after A World

Financial Crisis of 2008-2009

—From Taiwanese Perspectives—"

Wang, Chih-Cheng™

[ H & ]
I. Introduction . Controversial Issues in Financial
II. Skirmishes of Financial Deregulation vs. Supervision
Financial Reregulation 1. Change of Regulator Organization
1. Regulatory Cycle 2. Chang of Prudential Regulation
2. Recent Development in Taiwan IV. Conclusion

I . Introduction

Any crisis is a powerful catalyst for financial reform, The main purpose of the
government in implementing financial reforms is to ensure the protection of the
safety and soundness of the financial system, To improve sustainable development
of the financial market and strengthen the overall competitiveness of the financial
industry, the policymakers have identified a number of policy priorities, These
include maintaining financial stability, carrying out financial reform, protecting
the interests of consumers and investors, and facilitating the development of the
financial industry,

There is a saying that ‘the more things change, the more they stay the same’
which applies to many facets of the financial markets, Even though the regulatory

authority endeavors ambitious efforts to maintain the financial stability, the financial

=EA4Y 2010.10.10, =EAAY 2010,12.09. A Y 2010.12,22,

* This paper is presented in the International Conference on ‘Current Issues and Problems
in International Business Transactions of Enterprises”, which is co—organized by Korea
International Trade Law Association (KITLA), Korea Business Law Association, and
Kyungwon University Law Research Institution on October 1st, 2010,

** Professor of Law, College of Law, National Chung Cheng University (Taiwan),
Ph. D., NationalChengchiUniversityCollegeofLaw(Taiwan).
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institutions still fail in familiar ways by taking excessive concentrations of credit
risk or suffer unexpected loss from overloaded risk exposures, The history of
financial crisis teaches us that it is difficult to anticipate the chains of contagion
and the supervisory activities often too late and even less to prevent the crisis,

Whether there is a better way to regulate the financial sector is a controversial
issue in international financial law, This issue is particular significance after a
financial crisis of 2008—-2009, Because it is very difficult for supervisory authority
to fulfill their responsibilities ex ante, policymakers must often shift into crisis
management mode to mitigate, ex post, the consequences of a financial crisis, For
example, policymakers have supplied various types of subsidy to individual
institution in the financial crisis of 2008—2009,

This research paper will begin in the next Part by describing the challenges of
financial regulation faced by policymakers and supervisory authority in trying to
implement financial reforms, Then, this paper will analyze the current developments
in Taiwan, Part III will discuss the controversial issues in financial supervision
and point out the myth of current issues, and introduce the modified model and
new approaches adopted recently by regulatory authority in Taiwan, The concluding
Part emphasizes financial reform is a never—ending process, and several decisions

to complex dilemma for resolution policy must be made,

II. Skirmishes of Financial Deregulation vs. Financial Reregulation

1. Regulatory Cycle

The direction of reform in financial regulation should be adjusted in the line
with changes in financial trends, Financial sector is a highly regulated industry,
Government regulators always promulgate laws and regulations concerning the
licensing and operations of banks, securities firms, futures firms, and insurance
companies and their respective services and products, While these regulations may
encourage confidence that the financial institutions and markets are trustworthy
and encourage customers and investors to buy their products and services, they

may also make it more difficult for new firms to enter the markets ) In the area

1) See Elizabeth F, Brown, The Tyranny of the Multitude Is A Multiplied Tyranny: Is the
United States Financial Regulatory Structure Undermining U.S, Competitiveness? 2
Brook, J. Corp. Fin, &Com. L. 369, 376—-377 (2008).
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of banking services, financial regulation tries to shape the behavior of individual
institution and monitor the moral hazard, for example, to reduce the likelihood of
banks failure or to avoid the financial ruin of unsophisticated consumers, Another
aspect of financial regulation can limit the fallout from risks once they
materialize, Especially, banks are highly leveraged, so they must maintain enough
capital and liquidity to absorb unexpected losses that might occur., In sum,
financial regulation mainly seeks to change incentives to reduce the risk of failure
and crisis,

In the past three decades, the financial market has become fierce, General
speaking, deregulation of financial market refers to opening the market to
competition, either domestic or international, It is sometimes called “access
deregulation,” Furthermore, the financial deregulation has been set up aiming at
adjusting market demand and supply through the free market function under fair
competition, Notably, unlike the deregulation of many industries, deregulation of
financial market has not meant that financial institutions simply are unshackled
from regulatory controls, The fundamental goal of traditional financial regulation,
protection of the safety and soundness of the financial system, remains an
important concern of regulators and deregulators alike.?2) An emphasis on
deregulation by regulators and policymakers not only led the general lack of
precise oversight on the financial system, but also encouraged overconfidence,
speculation and excessive risk—taking, Although critics differ as to the best
approach to ensuring safety and soundness of financial markets, as illustrated by
the continuing debate over government bailouts of failing institutions,3 they
generally agree that, under any new regulatory scheme, the regulatory authority
must still monitor individual institution to prevent risk to the financial system as
a whole, Thus, deregulation of financial market has forced the regulatory
authority to device new strategies for monitoring financial sector as their

traditional regulatory tools or typical supervisory techniques®) are taken away.

2) See Helen A, Garten, Regulatory Growing Pains: A Perspective on Bank Regulation In A
Deregulatory Age, 57 Fordham L, Rev, 501, 503-504 (1989) (stating that the fundamental
aim of traditional bank regulation, protection of the safety and soundness of the
banking system, remains an important concern of regulators and deregulators),

3) Compare Jonathan R, Macey &Elizabeth H, Garrett, Market Discipline by Depositors. A
Summary of the Theoretical and Empirical Arguments, 5 Yale J, on Reg, 215, 223-233
(1988) (arguing for less government intervention) with Helen A, Garten, Still Banking on
the Market. A Comment on the Failure of Market Discipline, 5 Yale J, on Reg, 241, 241-251
(1988) (arguing for continued regulatory role),

4) Typical supervisory techniques usually include: 1, legal authority to approve the
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The subprime crisis and credit crisis are door opener for reregulation of
financial markets, While taking measures to avoid the financial tsunami and to
mitigate the effects of the credit crisis, policymakers around the globe are already
busy fixing what the crisis purportedly has shown to be broken in financial laws,
This move is sometimes referred to as ‘reregulation.” Reregulation is the
phenomenon whereby a regulatory authority modifies its rules to cope with the
change of financial markets, in order to prevent financial crisis and protect the
investors, It is probable to predict that reregulation will take at least three forms,
First, financial institutions that are currently lightly regulated (like investment
banks or hedge funds) will be regulated heavily than before, Second, the most
obvious loopholes in financial regulation will be eliminated (like transaction of
derivative products, supervisory tools to resolve large financial institutions), Third,
an overall review of the existing rules will take place, as it is already apparent
with regard to the legal architecture of financial supervision framework at the

international level 5

acquisition of control of a bank by a single person, or group of persons acting in
concert, with approval criteria including elements of financial capability and
trustworthiness (the “fit and proper person” test); 2. group—wide standards for capital
adequacy and, occasionally, other prudential standards such as liquidity requirements
and large exposure limitations; 3, limitations or prohibitions on transactions between
banks and their affiliates; 4, legal authority to conduct inspections of the component
entities of the group; 5., requiring the submission of periodic reports by parent
companies and other controlling persons of banks; 6, the ability to take enforcement
action with regard to practices by these other entities that may be harmful to the bank
or its depositors, Such measures can consist, for example, of: (a) requiring the
cessation of activities that may harm the bank; (b) isolating the bank from the related
companies (‘ringfencing”), which may be accomplished by:(i) suspending transactions
between the bank and the related company or (ii) in extreme cases, requiring severance
of the relationship between the related company and the bank, through prohibition on
the exercise of voting rights or mandatory divestiture of ownership, See Bryan D,
Stirewalt &Gary A, Gegenheimer, Consolidated Supervision of Banking Groups in the
Former Soviet Republics. A Comparative Examination of the Emerging Trend in Emerging
Markets, 23 Ann, Rev, Banking &Fin, L, 533, 554—555 (2004),

5) See Luca Enriques, Regulators Response to the Current Crisis and the Upcoming Reregulation of
Financial Markets. One Reluctant Regulators View, 30 U, Pa, J. Int'l L. 1147, 1152 (2009)
(predicting that reregulation (of capital markets) will take four forms, First, financial
institutions that are currently unregulated or very lightly regulated (like hedge funds or
rating agencies) will become more heavily regulated, Interestingly, just like measures in
the Sarbanes—Oxley Act, proposals for tighter regulation of little regulated or
unregulated players had already been in place for a while before the crisis erupted,
showing once again that crises are the most effective catalyst for increased regulation,
Second, the most obvious loopholes in financial regulation will be eliminated (like the
use of SIVs to lower capital adequacy requirements). Third, an overall review of the
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Debates continue over the propriety of reregulation after the catastrophic
failures of deregulation,6 Excessive reregulation of financial markets is vital to
the flexibly with financial activities because deregulation generally results in
expanded business opportunities and product innovations, Judge Richard Posner, a
leader in the Law and Economics movement, argues that it is ‘premature’ to alter
the regulatory framework and that ‘reregulation, like reorganization, should wait, 7
In the short run, Posner not only opposes ‘reorganization’ of financial regulations
to solve what he describes as ‘fragmentation of regulatory authority’ and “an
inability to aggregate and analyze information’, he also opposes quick ‘reregulation”
of the financial industry to remedy the decades of “excessive deregulation’ that
helped cause the financial crisis of 2008, On the contrary, Posner in the near
term proposes only ‘piecemeal reforms” that, by his own account, are nothing more
than “pretty small beer’.® Some research also find that Law and Economics
proponents now bridle at the thought of aggressive reregulation of financial
markets, preferring a ‘wait—and—see’ approach.? By contrast, since governments
have put astronomical funds to bailout illiquid financial institutions, it is a much
more urgent task to reregulate the financial markets and establish sophisticated
rules to prevent the future disruption which will occur,

The regulatory cycle mentioned above has consequences not only for the
structure of the financial markets but also for the diversity of financial products
traded in those markets, Deregulation often eliminates certain provisional
restrictions on the scope of financial activities, and allows financial institutions to
engage in a broader range of activities, Reregulation of financial markets refers

broadly to the restructure of markets, crisis prevention and financial reform that

existing rules will take place, as it is already apparent with regard to the architecture
of financial supervision in the United States and of the Basel II framework at the
international level, Fourth, international coordination will intensify much more than in
the 2000s round of post—scandal reforms, due to the apparent global interconnection of
the market players at the center of the crisis, which will possibly lead to a reduction in
the scope of regulatory arbitrage and therefore in regulatory competition),

6) Compare Richard D. Cudahy, The Coming Demise of Deregulation II, 61 Admin, L. Rev,
543, 556 (2009) (arguing that the demise of deregulation is now virtually guaranteed),
with Luca Enriques, supra note 5, at 1155 (arguing that excessive reregulation today is
the best guarantee of effective pressure towards deregulation tomorrow),

7) See Richard A, Posner, A Failure of Capitalism: The Crisis of ‘08 and the Descent into
Depression 289-291 (Harvard University Press, 2009).

8) Ibid, at 296,

9) See Raymond H, Brescia, Trust in the Shadows. Law, Behavior, and Financial Re—Regulation,
57 Buffalo L, Rev, 1361, 1384 (2009),
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happen in the aftermath of financial collapse, Indeed, it is a critical but endless
issue to establish the amenable model that provides the most appropriate balance

between deregulation and reregulation,

2. Recent Development in Taiwan

In order to avoid extreme volatility in the financial markets, the FSC of Taiwan
has adopted many measures in 2008-2009, First, the Banking Act and Financial
Holding Company Act were amended in December 30, 2008 and January 21, 2009
respectively, Those Acts added necessary provisions to reinforce financial
supervision, for example, clarifying the exit mechanism of weak bank,10
strengthening the fit and proper rule,!V and tightening the investment thresholds
of financial holding company,!?) etc, In Addition, the new Rules Governing the
Administration of Offshore Structured Products was promulgated on July 23, 2009,
it implemented condition and review mechanisms for marketing institutions and
structured product credit rating, and set standards for sale thresholds and
marketing methods to protect the interests of investors, especially unsophisticated
investors, This FSC also divided trustee investments and sales targets into two
categories, professional investors and general investors, in accordance with their
risk assumption capability and professional know—how, 13) In the other words, the
sale of complicated and risky financial products will be allowed only to
professional investors while general investors can directly purchase low—risk and

law—return structured products,

10) See the Banking Act (Taiwan), Sections 44, 44-1, 44-2, 62, 62—1, 62-2, 62-3, 624,
62—5 (revised 2008).

11) See the Banking Act (Taiwan), Sections 25, 25—1 (revised 2008); the Financial Holding
Company Act (Taiwan), Section 16 (revised 2009),

12) See the Financial Holding Company Act (Taiwan), Sections 36, 37 (revised 2009).

13) See Special Report, FSC constantly Reforms the Financial Market, 103 Taiwan New
Economy Newsletter 7, 7—8 (August 2009).
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. Controversial Issues in Financial Supervision

1. Change of Regulator Organization

The debate on regulatory structure has proceeded over several decades,
Globalization has transformed the financial services industry and forced financial
institutions within this industry to compete on a national and international basis,
Today, financial products, whether they are loans, securities or insurance policies,
are increasingly viewed as part of the same market that enables individuals and
institutions to price risks, Not only banks, securities firms, futures firms, and
insurance companies are offering products and services that compete with one
another, but many top financial service companies provide a smorgasbord of
financial products and services now.14) How to regulate the regulators lies among
pressing issues stem from the outlined change of financial markets, Two broad
models emerged in response to these challenges, The first, and most high profile,
was the model adopted in the United Kingdom (U.K,) that created a unified
regulatory agency responsible for regulating all three of the main segments of the
financial services industry for both financial soundness and consumer protection
purposes. The alternative ‘twin peaks’ model, which had originated in the UK.
but was not adopted there, was to structure regulation around two agencies, one
responsible for the safety and soundness of all financial firms and the other for

regulating their sales practices,15)

(1) Single Regulator Model

Norway was the first country to establish an integrated regulatory agency in
1986, However, it did not attract particular international attention until the U K,
adopted the single regulator model, The UK in 1997 moved to establish a single
financial regulatory agency, the Financial Services Authority (FSA) became the
single regulator for banking, securities and insurance, In 2000, the British
Parliament radically reorganized the agencies supervising and regulating the

financial services sector by enacting the Financial Services and Markets Act of

14) See Elizabeth F, Brown, £ Pluribus Unum—Out of Many, One. Why The United States
Needs A Single Financial Services Agency, 14 U. Miami Bus. L. Rev. 1, 4 (2005).

15) aSee Michael W, Taylor, The Road from “Twin Peaks —And the Way Back, 16 Conn, Ins,
L.J. 61, 63 (2009).
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2000.16) Nine separate agencies that regulated the securities, banking, and
insurance sectors were merged into the FSA 17 The Bank of England continues to
be responsible for monetary policy and serves as the lender of last resort, but its
supervisory function has been wholly transferred to the FSA, Moreover, the U K,
places its single regulator within a new, properly—integrated, legal framework,
rather than simply giving FSA the powers that had been previously enjoyed by
former regimes, which were divided by sector through a process of stitching
together or consolidating existing legislation,!®)

Countries that have adopted single regulator model include Norway, Denmark,
Sweden, Estonia, Germany, Hungary, Iceland, Japan, Latvia, the Republic of
Korea, Singapore, and Kazakhstan 19 In Singapore, regulation has been unified
within the central bank, In fact, only a few countries have fully unified their
financial sector regulatory agencies and the central bank, In most countries,
although the single regulator become the main supervisor of prudential regulation
and consumers protection, the central bank still play an important role on
monetary policy,

The nations that adopted single regulators may find this approach has
significant advantages over the multiple regulators that they previously had, First,
the single regulator model matches the nature of their markets —in that the
emergence of financial ‘supermarkets” and increased use of sophisticated
techniques, such as securitization and derivatives trading, have broken down the
traditional distinction of financial sectors. 20) In other words, the single regulator
could diminish the potential for jurisdictional choice or arbitrage, among types of
financial services authorities, Second, the single regulator was better to harmonize
regulations across sectors, eliminate duplicative regulations, and address gaps than

the multiple regulators,2) Third, the single regulator was better situated to

16) See Financial Services and Markets Act, 2000, ¢, 8 (U K,).

17) See Explanatory Notes to Financial Services and Markets Act, 2000, ch, 8 (U.K.), paras,
8—13, available at http://www.hmso,gov,uk/acts/en2000/2000en08 htm (last visited august
30, 2010).

18) See Eilis Ferran, Do Financial Supermarkets Need Super Regulators? Examining the
United Kingdom's Experience in Adopting the Single Financial Regulator Model, 28
Brooklyn J. Int’l L, 257, 302 (2003).

19) See Bryan D, Stirewalt &Gary A, Gegenheimer, supra note 4, at 548-549, Although
Stirewalt and Gegenheimer classify Australia as a single regulator country, its approach
is distinctive in that it divides between two agencies responsibility for prudential
regulation (Australian Prudential Regulation Authority) and for conduct of business
(Australian Securities and Investment Commission).

20) See Eilis Ferran, supra note 18, at 258,
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address the unique problems posed by financial conglomerates that operate in and
across multiple sectors,22) Forth, the single regulator was more cost—effective of
its regulation and supervision, which relates to the wider economic impact of its
activities, including compliance costs for regulated firms 23) Finally, the single
regulator was better for consumers, because it often provided a one—stop shop for
filing complaints against financial service providers and a more uniform level of
consumer protection,24)

Of course, reorganization of financial regulator does not guarantee to improve
the safety and soundness of the financial system, For a recent and highly relevant
example, the British FSA, together with the British Treasury and the Bank of
England, faced major problems in coordinating a response among themselves in
connection with the Northern Rock bank collapse in the summer of 2007, In the
end, Northern Rock bank had to be nationalized 25 But even the FSA itself later
admitted that it performed poorly in its own supervisory role with respect to
Northern Rock bank,26)

(2) “Twin Peaks™ Model

The “twin peaks” model contrasts with a FSA model of regulation 2”) The “twin
peaks” model was adopted first in Australia and later in the Netherlands, Take the
example of the Australian model, the Australian Securities and Investments
Commission (ASIC) is the ‘consumer protection” agency under this ‘twin peaks’
model, and the Australian Prudential Regulatory Authority (APRA) supervises bank
“safety and soundness.” Still, the “twin peaks” model was not fully accepted in
Australia, as ASIC, the securities regulator, does retain supervisory jurisdiction

over the “financial soundness’ of investment banks,28) Therefore, ASIC remains

21) See Elizabeth F. Brown, supra note 1, at 372,

) Ibid, at 373,

) See Eilis Ferran, supra note 18, at 284,

24) See Elizabeth F. Brown, supra note 1, at 372—373.

) See Lionel Laurent, Northern Rock Nationalized, Forbes com (Feb 17, 2008), available at
http://www, forbes,com/2008/02/17/northern—nationalize—bank—markets—cx_ll_0217norther
nrock html (last visited August 30, 2010).

26) See Kenneth W, Dam, The Subprime Crisis and Financial Regulation. International and
Comparative Perspectives, 10 Chi, J. Int'l L, 581, 601 (2010).

27) Twin Peaks is a relatively new regulatory approach to financial market regulation
adopted by Australia and the Netherlands that is similar to the integrated approach
exemplified by the U K, Financial Services Authority.

28) See Heidi Mandanis Schooner &Michael Taylor, United Kingdom and United States
Responses to the Regulatory Challenges of Modern Financial Markets, 38 Tex, Intl L. J,
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some elements of functional regulation,

To avoid potential conflicts in the integrated approach between prudential or
safety and soundness regulation and conduct of business/consumer protection, the
“twin peaks’ model separates prudential safety and soundness regulation from
conduct of business regulation/consumer protection and has separate regulators for
each regulatory objective. In other words, the “twin peaks” model largely takes an
objective based approach, which should minimize the possibility of regulatory
arbitrage through either manipulation of regulator’s organizational form or
redefinition of financial instrument categorizations, And assuming the central bank
is not also the prudential regulator, this model should promote central bank
independence.29 In addition, the effort to remodel financial regulation into a “twin
peaks” model has some currency among financial policy experts, and it is the
remodeling achieved by Australia in the past decade and explored by numerous
countries, 30)

In the aftermath of the global financial crisis, there has been a revival of
interest in the ‘twin peaks’ model, The failure experience of the U K, during the
financial crisis has strengthened the arguments of the FSA's critics who challenged
the viability of a single regulatory agency in a financial centre as large and
diverse as the U.K 31 Recently, the British Conservative party, has adopted the
policy of abolishing the FSA and introducing a division between prudential and
conduct of business regulation with the former being returned to the Bank of
England, The FSA has taken significant steps since the crisis to improve the rigor
and credibility of its supervisory activities (including the measures set out in the
Turner Review). However, the U K, Government believes that fundamental change
is needed, For strengthening the U.K.’s financial system, it is also vital that
macro—prudential regulation of the system is integrated with traditional,
firm—specific prudential regulation of risk, Therefore, the U,K, Government plans
to bring micro—prudential regulation under the auspices of the Bank of England

through a newly created Prudential Regulation Authority (PRA), which will be

317, 341 (2003),

29) See Colleen M, Baker, Regulating the Invisible. The Case of Over—The—Counter Derivatives,
85 Notre Dame L, Rev, 1287, 1340 (2010),

30) See Dep't of the Treasury, The Department of the Treasury Blueprint for a Modernized
Financial Regulatory Structure (2008), at3, 26, 176—78 [hereinafter Treasury Blueprint],
available at http://www, treas,gov/press/releases/reports/Blueprint, pdf, (last visited
August 30, 2010); see also Elizabeth Brown, supra note 14, at 94 (indicating countries
moving towards dual regulation),

31) See Michael W. Taylor, supra note 15, at 93,
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established as a legally distinct subsidiary of the Bank of England.32) This will
strengthen the U K s financial system, and its resilience to financial crises, by
putting in place a new body with the focus, expertise and mandate to ensure
effective prudential supervision and regulation of individual firms, To build upon
this structural improvement, and to ensure that the failings of the past are fully
addressed, the Government will ensure that the processes and legal framework of
the new PRA will support and facilitate a new, more judgement—led style of

prudential regulation,33)

(3) Functional Regulators Model

Both the FSA model and the ‘twin peaks’” model are paragons of simplicity
compared with the complexity of the U.S, regulatory model 349 The U.S., employs
the functional approach to consolidated supervision, The U.S, banking regulatory
structure, which 1is characterized by the coexistence of several functional
regulators such as the Office of the Comptroller of the Currency in the Treasury
Department (OCC), the Federal Deposit Insurance Corporation (FDIC), the Office of
Thrift Supervision (OTS), the Treasury Department’s anti—money laundering group
(FinCEN), the Office of Foreign Asset Control (OFAC) and state authorities, would
engage in supervision of banking activities, Under the GLBA, the Federal Reserve
Board (FRB) alone, as the single functional regulator of bank holding companies,
has supervisory oversight authority and responsibility for BHCs, including BHCs
that operate as FHCs.35) In addition, the SEC, Commodity Futures Trading
Commission (CFTC), Federal Trade Commission (FTC), and Occupational Safety &
Health Agency (OSHA) (for SOX whistleblower claims) regulate various aspects of
the financial services industry.36) Some essays show that U.S. financial market
oversight is based on functional regulators whose operational spheres track
financial industry and its institutional structures of prior eras, which leads to

ineffective and inefficient regulatory frameworks 37 In responding to the subprime

32) See HM Treasury, A New Approach to Financial Regulation: Judgement, Focus and
Stability (The Stationery Office Limited, July 2010), at 23, available at http://www, hm-—
treasury,gov,uk/d/consult_financial regulation condoc,pdf (last visited August 30, 2010),

33) Ibid,

34) See Kenneth W, Dam, supra note 26, at 598,

35) See Jorge E. Vinuales, The International Regulation of Financial Conglomerates: A Case—=Study
of Equivalence as an Approach to Financial Integration, 37 Cal, W, Int'l L.J. 1, 16—17
(2006), For details, see 12 U.S.C. § 1844 (1999).

36) See Jerry W. Markham, Merging the SEC and CFTC —A Clash of Cultures, 78 U, Cin, L,
Rev, 537, 542—-543 (2009),
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crisis of 2008, the federal government’s extensive financial commitment into nearly
every financial—services industry had substantially consolidated the various forms
of financial regulation, It centralized regulatory authority in the FRB and Treasury
Department, significantly reducing the regulatory authority of other federal
agencies and state regulators,38)

Recently, in the U.S., the “twin peaks’ concept has received attention in evidence
given to Congressional committees 39) Lastly, the Senate passed the Restoring
American Financial Stability Act, a sweeping Wall Street regulation bill on July 15,
2010, limiting speculation in commodities and establishes a new regulator ‘Consumer
Financial Protection Bureau (CFPB)” devoted entirely to consumer rights, The CFPB
is housed at the FRB, being dedicated to enforcing consumer protection laws and
keeping a pulse on emerging trends of financial abuse, The CFPB with the
authority ensures American consumers to get the clear, accurate information they
need to shop for mortgages, credit cards, and other financial products, and protect
them from hidden fees, abusive terms, and deceptive practices, The CFPB also has
the ability to write rules to address issues as they surface, It will also house the
new Office of Financial Literacy and the Office of Civil Rights since communities
of color are often those targeted by abusive lenders, But this 1,408—page financial
‘reform” act is likely to backfire in many ways., For example, it authorizes 11
different federal regulatory agencies to issue 243 bureaucratic regulations that
could run to thousands of pages in the Federal Register, creating tremendous

uncertainty for investors and employers.40) In sum, although the Restoring

37) See Olufunmilayo B, Arewa, Risky Business. The Credit Crisis and Failure (Part I), 104
Nw. U, L. Rev. Colloquy 398, 416 (2010).
38) See Lawrence A, Cunningham &David Zaring, The Three or Four Approaches to Financial
Regulation.: A Cautionary Analysis Against Exuberance in Crisis Response, 78 Geo, Wash,
L. Rev, 39, 58—59 (2009),
39) See Enhancing Investor Protection and the Regulation of Securities Markets: Before the
United States Senate Committee on Banking, Housing and Urban Affairs (Hearing:
Enhancing Investor Protection and the Regulation of Securities Markets, March 10,
2009), at 37 (testimony of Mr, John Coffee, Adolf A, Berle Professor of Law, Columbia
Law School) (stating that the Blueprint, itself, preferred a “twin peaks” model, and that
model is far more compatible with the U.S.’s current institutional structure for financial
regulation, But beyond these obvious points, the best argument for a ‘twin peaks’
model involves conflict of interests and the differing culture of banks and securities
regulators,), available at http://banking, senate gov/public/index, cfm?FuseAction=Hearings,
Testimony&Hearing ID=faf91bea—cab8—4bcl—873d—33739dbb4{76&Witness ID=e5bf16fd—8f5
e—4077-a62d—907ec025536¢ (last visited August 30,2010).
See Jim Powell, Barack Obama's top 10 job killers, National Post, August 11, 2010
Wednesday, Pg. FP15,

40

=
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American Financial Stability Act creates a new independent watchdog, housed at
the FRB, the essence of functional regulatory structure is unchanged,

In fact, most countries still maintain functional regulators (i.e., separate
supervisors for the banking, securities, and insurance industries) with a renewed
spirit of cooperation and information sharing among the regulatory bodies, The
nations retain the functional regulators which the bank supervisor typically has a
“preferred” status in terms of policy development and legal authority, This seems to
be a reflection of the traditional view that, because of their role as depository

institutions and principal components of the payment system, banks are ‘special,” 41)

(4) Taiwan’s Modified Single Regulator Model

Before 2004, Taiwan had a fragmented and functional regulatory structure, with
different institutional arrangements and legal regimes in place for banking,
securities, and insurance business, The responsibilities of financial supervision in
Taiwan’s financial market had been assigned to the Ministry of Finance (MOF),
The local governments had been also assigned the major responsibilities to regulate
community banking institutions, The Central Bank of the Republic of China (CBC)

had been in charge of the supervision of monetary control, 42

(@ The Role of FSC

In response to increasing cross—sector financial activities, Taiwan's Financial
Supervisory Commission, Executive Yuan (FSC) was set up on July 1, 2004, to
consolidate supervision on financial markets as well as banking, securities,
futures, and insurance institutions, The FSC plays a main role on supervisory
function, as a single financial regulator that consolidates the functions of
monitoring and rule—setting for the banking, securities, futures and insurance
industries, and also carries out cross—sector financial examinations, Under the
single regulator model, the FSC is mandated by the laws to undertake prudential
supervision and financial examination on financial institutions., Generally speaking,
The FSC can reduce regulatory arbitrage thanks to harmonization of laws and
regulations, and the efficiency and effectiveness of financial supervision have been

significantly improved,

41) See Bryan D, Stirewalt &Gary A, Gegenheimer, supra note 4, at 549,

42) See Bureau of Monetary Affairs, the Modernization of the ROC Financial System 47
(Bureau of Monetary Affairs, Financial Research Department, The Committee for Saving
Promotion, 1999),
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@ The Role of CBC

Unlike some other countries shifted to the single regulator model, the CBC not
only continues to be responsible for monetary policy and serves as the lender of
last resort, but retains some authority of financial supervision, Based on the
Central Bank of the Republic of China (Taiwan) Act, the CBC still has the
responsibility to examine the operations of all financial institutions under the
operational objectives of promoting financial stability and guides sound banking
operations 430 The CBC stopped carrying out regular full-scope on-—site
examinations after the establishment of the FSC in July 2004, With regard to the
remainder authority of financial examination undertaken by CBC, emphasis is
placed on the following: understanding the consistency of their operations with
respect to monetary policy, assessing their compliance with relevant regulations,
reviewing their operational procedures, evaluating their systems of internal controls

and the efficiency of their operations, and reviewing current regulations,44)

® The Coordination Mechanism between FSC and CBC

To facilitate the implementation of the central bank’s policies, the CBC retains
the authority to carry out target examinations on issues related to monetary,
credit and foreign exchange policies and payment system, In addition to on-site
target examinations, the CBC implements off—site monitoring to identify the
weakness of individual financial institution and to grasp the whole picture of
financial system in order to response appropriately in a timely manner 45 Pursuant
to the Financial Supervisory Commission Act,46) there is a coordination mechanism
among FSC and CBC in place. The ‘Financial Supervision Coordination Group ., is

composed of senior officers of the FSC, the CBC and other related financial

authorities (like the Central Deposit Insurance Corporation) hold the meeting every

43) See the Central Bank of the Republic of China (Taiwan) Act, Section 38 (revised 2002):
(1) In conformity with the powers and functions authorized in this Act, the Bank shall
undertake the examination of the operations of all financial institutions in the country,
(2) The above examination may be performed in conjunction with the bank examination
program delegated to the Bank by the Ministry of Finance, (3)The Bank may delegate a
government financial institution to perform the examination of the operations of credit
cooperatives and the credit departments of farmers  associations,

44) See The Central Bank of the Republic of China (Taiwan), About the Bank, available at
http://www, cbe.gov.tw/np.asp?ctNode=442&mp=2 (last visited August 30, 2010),

45) See The Central Bank of the Republic of China (Taiwan), Fnancial Stability and Bank
Supervision—Supervisory Structure, available at http://www, cbc, gov.tw/ct.asp?xltem=
882&CtNode=492&mp=2 (last visited August 30, 2010).

46) See the Financial Supervisory Commission Act (Taiwan), Section 3 (2003).
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month when there is necessary to coordinate and cooperate on issues of financial
supervision, management and examination,

Under this modified single regulator model, the CBC still need to be burdened
responsibilities for the prudential supervision of banks, For now, it is interesting
to note that it may be obscure to allocate the responsibilities of prudential

regulation between the CBC and the FSC,

(5) How Best to Reorganize the Regulator?

Throughout the world, there is wide variety in the existing regulator
arrangements and, despite the current interest in the single regulator model, its
adoption in practice remains relatively rare, From the view of worldwide, various
models of financial regulation exist, but a few dominate, The powerful influence is
exerted by national historical roots and social, economic, and political traditions
and it means the situation seems likely to be persisted, In addition to trend in the
international financial markets, fundamental changes to national financial
regulatory structures are driven by country—specific factors.4” Since the
recognition that national regulator arrangements evolve under the influence of
local factors, there is no ideal regulatory model that is universally applicable,

Most people would agree that much of the responsibility for avoiding financial
crises of the sort we have just experienced lies with regulatory agencies, acting
under national laws and procedures, In many countries, this sort of regulation lies
within the authority of central banks or Ministries of Finance or other similar
government authorities, The outbreak of a major crisis suggests that the
regulatory action taken by such authorities has been inadequate, Today, major
financial markets, especially the OTC derivative markets, are global markets and
no jurisdiction can regulate them individually and successfully, International
regulatory cooperation is needed to regulate the global financial markets, After
all, it is at the international level where we should expect to see some effective
efforts to ensure that national laws and regulations —created and implemented by
national governments —are adequate to prevent financial chaos from erupting and
causing harm not only to the people to whom those governments are directly
accountable, but also to other countries and the global financial system as a

whole, 48)

47) See Charles Goodhart et al,, Financial Regulation: Why, How and Where Now? 181
(Bank of England, 1998).
48) See John W. Head, The Global Financial Crisis of 2008—2009 in Context—Reflections on
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2. Chang of Prudential Regulation

(1) From Micro-Prudential Supervision to Macro-Prudential Supervision

Regulatory authority aims to maintain financial stability, but it is difficult to
define the substantial contents, Attempts to define financial stability have led to
confusion and uncertainty, It also faces the similar problem to define systemic
risk, However, the various definitions share at least one basic element—systemic
risk involves a trigger event that leads to a chain reaction of negative effects, 49

Most governments made some similar decisions about crisis containment, It is a
time—limited stage comprising a sequence of known technical tasks designed to
stop financial panics, Containment is often conflated with financial regulation,
crisis prevention and resolution, These are all long—term projects that share the
goal of improving sound economic incentives, and often are embodied in positive
rules, By contrast, containment is urgent and brief, defined by rule—breaking,
claims of exception and the dearth of positive law 50) Policymakers and academic
scholars would agree that it is better to prevent financial crises than to try to
contain them once they have occurred, The traditional approach to control
financial crises is prudential regulation, In general, there are two different types
of prudential regulation to prevent systemic risk, First, from the traditional
oversight, regulation, market transparency and enforcement provided by primary
regulators would help keep systemic risk from developing in the first place,
Second, the new macro—prudential regulation could help identify and minimize

systemic risk if it does develop.?) Prudential regulation attempts to establish rules

International Legal and Institutional Failings, ‘Fixes,” and Fundamentals, 23 Pac.
McGeorge Global Bus. &Dev. L.J. 43, 47—48 (2010).

49) See Traci M, Pribbenow, Back in the Saddle* Again. But Which Way Do We Go from
Here? A View of Agency Suggestions for Systemic Risk Regulation, 60 Case W, Res,
559, 560 (2010),

50) See Anna Gelpern
2009).

51) See Testimony Concerning Regulation of Systemic Risk: Before the Committee on
Banking, Housing and Urban Affairs, United States Senate (Hearing: Establishing a
Framework for Systemic Risk Regulation, July 23, 2009), at 1 (testimony of Mary L.

Financial Crisis Containment, 41 Conn, L., Rev. 1051, 1055 (May,

)

Schapiro, Chairman, SEC) (stating that there are two different kinds of “systemic risk
regulation”: (1) the traditional oversight, regulation, market transparency and
enforcement provided by primary regulators that helps keep systemic risk from
developing in the first place and (2) the new ‘macro—prudential’ regulation designed to
identify and minimize systemic risk if it does,), available at http://banking. senate gov/
public/index, cfm?FuseAction=Hearings. Testimony&Hearing ID=dabb299b—02c¢3—4e4b—all6—
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for the sound operation of financial institutions and for critical elements of the
financial infrastructure such as clearing and settlement arrangements, Ideally,
prudential policymakers should be looking beyond the known to anticipate
emerging sources of systemic vulnerability in order to calibrate appropriate
prudential policies,52)

Prudential regulation is the basis for financial stability, whereas prudential
supervision is indispensable way to achieve the goal of financial stability, In
general, micro—prudential supervision focuses on the safety and soundness of
individual institution, By contrast, macro—prudential supervision focuses on the
safety and soundness of the financial system 53 Most financial regulators usually
pay attention on the micro—prudential supervision to the individual institution, but
it does not ensure that the goal of the safety and soundness will be reached, In a
channel of contagion, failure travels from one or several financial institutions to
others throughout the financial system on one hand, On the other hand, a credit
shock or liquidity crisis can affect everyone simultaneously. It is necessary for
macro—prudential supervision (systemic supervision) of the whole system to be
integrated with traditional micro—prudential supervision of individual institution
risk, In addition, macro—prudential regulation includes not only a systemic risk
regulator that would have unfettered access to market—wide information, but also
an oversight council, which would complement the systemic risk regulator by
providing additional concern on the issues and the necessary tools to deal with
problems that arise.54) Therefore, it is prerequisite that financial regulators should
have market—wide information in hand and necessarily supervisory tools to
maintain financial market stable,

In sum, financial supervision should not only be exercised to individual
institution by micro—prudential supervision, but it should also encompass the
sound function of the whole financial system through macro—prudential supervision,55)
The forbearance of micro—supervisory actions usually hurt the credibility of the

financial regulator as a supervisor, Yet the late and less macro—supervisory

0767b04768ff&Witness ID=5f1a3238-4489—4c36—a371-4816c3b47bd5 (last visited August
30, 2010),

52) See Richard J., Herring, The Known, the Unknown, and the Unknowable in Financial
Policy. An Application to the Subprime Crisis, 26 Yale J. on Reg. 391, 396 (2010).

53) Ibid, at 393,

54) See Traci M, Pribbenow, supra note 49, at 566,

55) See Mario Giovanoli, A Special Tribute to Andreas Lowenfeld. The Reform of the
International Financial Architecture after the Global Crisis, 42 N Y U, J. Intl L, &Pol.
81, 117 (2009).
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actions would also lead to larger future collapse, Macro—prudential supervision is
preoccupied with overall financial stability, as it distinct from the protection of
any particular institution or consumer, It is regulation geared to minimizing the
risk of and damage from systemic financial crises.56) The macro—prudential
approach shares the essential priorities of regulation, namely, the emphasis on
changing the incentives and structures of the financial system to reduce its

vulnerability far into the future,

2. EU's Approach

On May 27, 2009, while the world financial crisis was still evolving, the
European Commission’s Communication outlined a new financial supervision structure
based on the Larosiere Report 57 While recognizing the importance of the European
Commission’s proposals and endorsing the creation of a European Systemic Risk
Board (ESRB) and a European System of Financial Supervisors (ESFSs), the Council
of the European Union5%) and the European Council®?®) have reduced the scope of
some of the European Commission’s proposals, The first pillar is the creation of
European Systemic Risk Council (ESRC).60) The ESRC’s main mission is to monitor
potential risks to financial stability arising from macroeconomic developments and
to consider methods of preventing these threats from being realized, For this
purpose, the ESRC will be entitled to issue early risk warnings and to give

recommendations for appropriate remedies either of a general character or

56) See Anna Gelpern, supra note 50, 1064—1065,

57) See European Commission, Commission Communication on European Financial Supervision,
at 2, COM (2009) 252 final (May 27, 2009)., The Larosiere Report includes thirty—one
Recommendations on how the causes and effects of the financial crisis could be tackled
on the European Union as well as the global level, In particular with regard to financial
supervision, the Larosiere Report suggests the creation of a new European macro—
prudential supervisory body and the establishment of a new European micro—prudential
supervisory system, See The de Larosiere Group, 7The High—Level Group on Financial
Supervision in the EU (Feb. 25, 2009), available at http://ec.europa, eu/internal market/
finances/docs/de_larosiere _report_en pdf (last visited August. 30, 2010).

58) See Press Release, Council of the European Union, Council Conclusions on Strengthening
EU Financial Supervision (June 9, 2009).

59) See Presidency Conclusions, Brussels European Council (July 10, 2009), available at
http://www, consilium, europa,eu/uedocs/cms_data/docs/pressdata/en/ec/108622, pdf (last
visited August 30, 2010).

60) The Council of the European Union and the European Council renamed the ESRC as the
ESRB in their respective Conclusions, See Press Release, Council of the European
Union, Council Conclusions on Strengthening EU Financial Supervision, at 2 (June 9,
2009); see also Presidency Conclusions, Brussels European Council, at 7 (July 10, 2009).
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addressed to specific European member states 61)

The second pillar of the European Commission’s proposal is the creation of
ESFS, conceived as a network incorporating member states financial supervisors
and three new FEuropean Supervisory Authorities (ESAs).62) The ESFSs would
conduct micro—prudential supervision at the European level, and intends to solve
some failures of the European system of micro—prudential supervision arising from
several factors, including varied interpretations of regulatory texts and the

diversity of regulatory powers among member states financial regulators,63)

(3) Taiwan’s Approach

The enforcement of prudential regulation also needs a regulatory actor to serve
this function, In Taiwan, The FSC plays the main role in micro—prudential
supervisory function and carries out financial examinations, The most effective
way to enforce micro—prudential supervision in the financial market has been the
financial examination, Financial examination should be undertaken through on-—site
examination, off—site examination, such as the audit on related reports, and the
establishment of information system management, The certification and audit of
accountants on financial statements may attribute to important portion of financial
examination, Besides, the CBC has been authorized to conduct financial examination,
such as to carry out target examinations on issues related to monetary, credit and
foreign exchange policies and payment system, The exercise of off—site examination
not only helps on-—site examination but also better establishes the database of
whole financial markets,

In light of the increasing prevalence of cross—border financial activities,

prevention of cross border financial crimes has become a top priority concerning

61) See European Commission, Commission Communication on European Financial Supervision,
at 5, COM (2009) 252 final (May 27, 2009).

62) The ESFS has a complex three—level structure that involves the participation of member
states’ supervisory authorities and the ESAs, The first level consists of a Steering
Committee composed of representatives of the three new ESAs and of the European
Commission that would ensure mutual understanding, cooperation and consistent
supervisory approaches between the ESAs, Constituting the second level of the ESFS
structure, the ESAs would undertake new and important tasks in the field of regulation,
supervision, and enforcement, Finally, as the third level of the ESFS regulatory scheme,
national member states supervisors would conduct day—to—day supervision of individual
entities, See Pablo Iglesias Rodriguez, Towards A New FEuropean Financial Supervision
Architecture, 16 Colum, J. Eur. L, Online 1, 3 (2009).

63) See European Commission, Commission Communication on European Financial Supervision,
at 3, 8, COM (2009) 252 final (May 27, 2009),
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financial regulators, The FSC has been actively seeking to sign memorandums of
understanding (MOUs) addressing cooperation in the field of financial supervision,
In 2009, the FSC signed or confirmed MOUs, EOLs, or side letters for cooperation
in single—sector or cross—sector supervision with California, Hong Kong, Belgium,
Ireland, and China, In addition, the FSC became a signatory to the IAIS
Multilateral Memorandum of Understanding (MMoU). This is the first time that the
FSC signed a MMoU with an international institution, The objective of this MMoU
is to establish a formal basis for cooperation and information exchange between
the signatory authorities regarding the supervision of insurance companies where
cross—border aspects arise, Furthermore, the FSC signed and exchanged a side
letter to the MOU with Hong Kong which has facilitated cross listing of
exchange—traded funds in each other’s markets, 64)

By contrast, the CBC plays the main role on macro—prudential supervisory
function, To further enhance its function of promoting financial stability, the CBC
set up the Financial Stability Assessment Section in January 2006, which is
subordinate to the Department of Financial Inspection, The CBC compiles the
financial soundness indicators based upon the Compilation Guides for FSIs issued
by the IMF and builds up the financial stability assessment framework that is
consistent with the nature of Taiwan’s financial system, with reference to the IMF,
European Central Bank and other central banks’ macro—prudential analytical
methodologies, Moreover, the CBC issued its first financial stability report in June

2008,65)

IV. Conclusion

In this short research paper, I sketch out a few thoughts on financial
supervision to the financial crisis from 2008 to 2009 and on the upcoming process
of financial markets reregulation, There is no shortcut to financial reform, It is a
never—ending process, Obviously, it is still too early to pass final judgment on the

financial deregulation and reregulation,

64) See FSC 2009 Annual Report, at 34, available at http://www. fscey.gov.tw/Layout/—
main_en/Download DownloadPage,aspx?path=2836&Language=2&UID=0&ClsID=132,133,134
&ClsTwolD=319&ClsThreeID=0&Lan=2 (last visited on August 30, 2010).

65) See The Central Bank of the Republic of China (Taiwan), Financial Stability and Bank
Supervision—Overview, available at |ct asp?xItem=859&CtNode=485&mp=2 (last visited
August 30, 2010).
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Crisis prevention and solution is an enormous burden which falls mainly on the
shoulders of supervisory authority, How best the regulators are organized and
their supervisory authorities are allocated, however, remain a significant point in
dispute, No empirical evidence proves that the single regulator is better than two
or multiples,

Some micro—prudential regulation may make individual institutions safer, while
increasing the vulnerability of the financial system to systemic risk, It is an
immediate task to review and reallocate the responsibilities of implementing

macro—prudential supervision and micro—prudential supervision,
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(ABSTRACT)

The Main Issues of Financial Regulation after A World
Financial Crisis of 2008-2009

—From Taiwanese Perspectives—

Wang, Chih-Cheng

Although the regulatory authority endeavors ambitious efforts to maintain the
financial stability, the financial institutions still fail in familiar ways by taking
excessive concentrations of credit risk or suffer unexpected loss from overloaded
risk exposures, Whether there is a better way to regulate the financial sector is a
controversial issue in international financial law, This issue is particular
significance after a financial crisis of 2008—2009, This research paper will begin
in the Part II by describing the challenges of financial regulation faced by
policymakers and supervisory authority, Then, this paper also analyzes the current
developments in Taiwan, Part III will discuss the controversial issues in financial
supervision and point out the myth of current issues, and introduce the modified
model and new approaches adopted recently by regulatory authority in Taiwan,
Finally, this paper emphasizes financial reform is a never—ending process, and

several decisions to complex dilemma for resolution policy must be made,
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(ABSTRACT)

Study on the Effectiveness of the Unauthorized

Stock Transfer Contract of Joint—venture

Cai, Lidong

As for the effectiveness of the joint venture stock transfer contract, there are
three major different understandings, namely valid, invalid, and not—yet—effective,
Considering the technique approach of separating contract effectiveness and
performance, the adjustment of the national control over the stock transfer of
joint ventures should shift from negating the effectiveness to rendering control on
the substantial changes, which means to legally admit those unauthorized stock
transfer contracts of joint venture enterprises, and this has been empirically
proved as well, Accordingly, the influence of administrative authorization on
contract effectiveness should be eliminated in legislation policy making, and the
bearing and exemption mechanism of liabilities for breach of contract can be

employed to adjust the interest relationship among relative parties,

o KEY WORDS ©

Stock transfer, Administrative authorization, Contract effectiveness, Contract Performance,

Joint venture
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(Abstract)
Aufhebung des Sukzessivlieferungsvertrags nach dem CISG

Kim, Chin-Woo

Bei einem Sukzessivlieferungsvertrag, bei dem zeitlich aufeinanderfolgende Lieferungen
vereinbart sind, besteht ein besonderes Risiko, dass es bei einer der Teilleistungen zu
einer Pflichtverletzung kommt (Ein bloBer Ratenzahlungsvertrag ist kein Sukzessiv—
lieferungsvertrag). Begriindet dies eine wesentliche Vertragsverletzung im Sinne von
Art, 25 CISG, besteht zundchst das Recht zur Vertragsaufhebung in Bezug auf diese
Teillieferung (Art, 73 Abs, 1). Die grundsitzliche Beschrinkung der AufhebungsmoOg-—
lichkeit auf die vertragswidrig nicht, zu spdt oder schlecht erbrachte Teilleistung
beruht wieder dem Prinzip, Vertrdge moglichst zu erhalten, Auch kOnnen fiir die nicht
oder nicht vertragsgemill erbrachte Teillieferung die weiteren Rechtsbehelfe des
Kéufers wegen LeistungsstOrungen, insbesondere die Minderung, geltend gemacht werden,
Lasst eine Pflichtverletzung hingegen Riickschliisse auf wesentliche Vertragsverletzungen
bei kiinftigen Teillieferungen zu, besteht weiterhin die MoOglichkeit der Aufhebung des
Vertrages fiir die Zukunft (Art, 73 Abs, 2). Im Unterschied zu diesen beiden Behelfen,
die flir Verkdufer wie Kdufer gleichermaBlen gelten, steht der dritte Behelf allein dem
Kaufer zu, der wegen der Pflichtverletzung bei einer Teillieferung die Vertrags—
aufhebung erklart, Soweit die in Teillieferungen geleistete Ware wegen eines
Zusammenhangs nicht flir den beabsichtigten Zweck verwendet werden kann, besteht ein
erweitertes Aufhebungsrecht, und es steht dem Kiufer frei, die Vertragsaufhebung auch
fiir zurlickliegende Lieferungen oder aber kiinftige Lieferungen zu erkldren, ohne dass
es insoweit auf eine wesentliche Vertragsverletzung ankidme (Art, 73 Abs, 3). Die
Riickabwicklung richtet auch nach den Art, 81-84, Bei Aufhebung des Sukzessiv—
lieferungsvertrags nur flir die noch ausstehenden Teillieferungen bezieht sich der
Rickabwicklungsanspruch lediglich auf das fiir diese bereits Geleistete, Durch die
Vereinbarungen einer Kiindigungsfrist wird Art, 73 allerdings nicht ohne weiteres
ausgeschlossen, Artt, 73 und 51 betreffen beide den Fall einer wesentlichen Storung
einer Teilverpflichtung, Allerdings regelt Art, 73 die Situation, dass die Leistungen
zeitlich nacheinander erfolgen sollen, wohingegen Art, 51 Leistungen betrifft, die
grundsdtzlich gleichzeitig erfolgen sollten, aber teilbar sind und aus technischen

Griinden in Teilen erbracht werden,
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40) Official Records: Documents of the Conference and Summary Records of the Plenary
Meetings and of the Meetings of the Main Committees{0|3} ‘Official Records'@} &H, 322
(Vienna, 10 March—11 April 1980) (United Nations ed., 1981),

41) Germany Oberlandesgericht, 17 U 136/92, 12 March 1993,

42) ULIS A|39%.

) UNCITRAL Year Book II(1972), p.87, No. 74 ; UNCITRAL Year Book 1V(1973), p.48, No. 85,

44) Schlechtriem, Peter, op. cit., p.69.

) Skl F225) Hx ;WM A573F, A|5T4R, A|582%.
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59 B3 $ATS A 5 WA FORA vj5a o =
A& 2= Gk

Tl VRS S 1 R Asteld AAMIGAIEE 1) BE 4ol
Yu7] Aol AAE HES FozH BE| WAT HAYo] HEY Aoz

)=
Beg APssb sk 5 visaltel Ao diulsiALY Ung BEW Asdel dat 7
AUS NG S S dh BAE 9 349 Fas /)59 shtoltt,
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)
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o AL, [o& vi=Rle] EAT7IR W7 258S YAske &, mizelol
2710 sRle EEe 2 Awst &4 24 719E sk b e 2dEE A

N
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)
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e
o
e
e

(4) AkFAAH ) QA5

Fofe dd Aldd Aok 7hedt E&5stes ke AkRAY d3s ddsh] ffst
o, mQlollAl &F AR W RS FAFE FHst=(A38x, A39x%) 5 o
e 7L dnhoy ol il EEAA 9 FAREA e S50 AR AdEE
2719 AAF FAske] M=o stolg FARE AfstAY diAles A=she 9
He 7T 5 AES F22ZH 7hEE Aol st o|FHEE A29 olFr|eE A
Serhe =l 997t A,

46) A, Qo W, 220% 1 EFH, %o A, 251W ; HES, U A, 407H ; oA, ¢ A,
343w 5 Aol4, kel &, 189w,

4T) A, BAY sel ofE ulmele] AYee] B AT, AL YerY sk
(2002), 32 ; Schlechtriem, Peter & Ingeborg Schwenzer, op. cit., Art. 38, para. 4.

48) Netherlands Arrondissementsrechtbank, CME Cooperative Maritime Etaploise S.A.C.V. v,
Bos Fishproducts Urk BV, HA ZA 95-640, 5 March 1997 ; Germany Oberlandesgericht,
18 U 121/97, 21 August 1997,

49) Schlechtriem, Peter & Ingeborg Schwenzer, op. cit,, Art, 38, para, 4,

50) o|dE, ¥l A, 343W ; Ay, ¥ A, 2299 ; £33, ko] ) 2519 AFe, o] A,
4079 5 Hol4], ool | 189,

51) o] 9oz, AlkRAY] A& AEsly] flsto], (1) 2AA Aokgutolet= MdS AAste] 1
of aiFEl= Aolut AkaiAES AFFL(A49%, A64x), (i) & AE Ee= U5 FAF
o] Aol YAAer O BE e FARS Fiof disiAnt mjlo] FAleES AR
AEE st (As1E AR, (i) oAl S AE AFshH=(A47x) THH, (iv) mie
QoA FAGAFHS AGATHAZTE, AH|48%).
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o HAb FAYRE olYT Aol FAFTHORA
boue Al581% A2ake] “lA gl =

o shefa4stel o2 ARFHE Aol Wkt g AkgAe 4
5

=
>
of
X
Lo
n
Rt

N

o
o
o

(1) AL AW B2 FFst= A3

Aokg FAHH A AJolgt EE, & o|F=(aliud 5 different goods)S QIERRS w4
A= FAge] 7123t dlE A ¢71 HsiA ol ket vimeloAl FAIsfoF
S T A=A £AE .

ojel #sto, ATE Exol A EAsH: A olFES AT BeE AFTH
o= oA Fa HEE FHgste] A ANA Aelste Adj7h 3leh59) ULIS shoflA
L A33% AF b37t PAHOZ Aol BE olrl BHIE BE| Qwel EY3)
A FFE & Aok s A7) o] WrkE ofggo] WAEtA] gtk goFo] o]
A rAWE FoF A35% FAO AAMAME o]FE] A

o FAEA eta webal @ekol qlolAl WAl Flolek Aoltks) k- FX2o]
o|5e] Aot thed Aguofol ke AREL ARIELM N “pHH 44
dhalel] 22 AT AL Agol oty ek FAlel] F]Qlgict 5950)

52) A, oo =2, 639,

53) Bianca, C.M., & M.J. Bonell, op. cit., Art, 35, note 2.4 ; Enderlein, Fritz & Dietrich
Maskow, International Sales Law. United Nations Convention on Contracts for the
International Sale of Goods, New York . Oceana Publications, 1992, Art, 25, note 3.4.
Art, 35, note 5 ; OLG Diisseldorf, 10, 2, 1994, 6 U 199/93, CISG-online Nr, 115, CLOUT
Nr. 82.

54) Bianca, C.M., & M.J. Bonell, op. cit,, Art, 46 note 2.1.11; Staudinger/Magnus,
Kommentar zum Birgerlichen Gesetzbuch mit Einfihrungsgesetz und Nebengesetzen
Wiener UN—-Kaufrecht (CISG), Berlin : Sellier —de Gruyter, 2005, Art, 35 Rn, 9.

55) Secretariat Commentary on the 1978 Draft, Art, 29, para. 3.

56) ol#dl EAle RAFe EZa AF tE EZ(different goods)S FHFs o Ayt WA
sttt oA, F Sl ALo= 211]4— (Ffeflt © Falschlieferung)S YRZH o7 Ho|d)o
et Aol A&, olo] tisiA OW“E}Eﬂ%M 9] 4719 dvt aEA a7 851,
— e, Bl digt iaeele] ey, e skl whARSE9=(2009. 8.), T4,
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(2) AL - TAUZoZA A%RTAFoR FAFste A3l

Fope olFE A5 MER BEL X Utk Fof At W ouldxe] 24
T BAE BR glons A avstt WA A% G2 BES Aust A
Me azl0] o|%Ro] ATE Aeetn seeh ABEE FE5H o4 AcHAT

ek siojo} Bok B} ek Aok Az 199 WlEQle AOAT a7

s

jg_h

o
& QEsfolo} Bz, opy 0e 2ES AR
N3] ARRATO R chRolA=d 2 oleigel el ok 1o s
Aok PL%LHE BES] S ACIT B ARRATE) 20l Yot Assd v
= B8 49 017 AN SEd, o) Eole) o
F2u E}E znoww Zre] FAR olelge sty EF O WA PPHS o

ook o|FE JJr 7410“* [FEE BE] Aol Awrt Sz 2 A9 fgEiMes A
g Al 23S AFsAtAY S giile] 3Rt

A5 73%01]% ﬁl%ﬁ@ﬂﬂi E 5 A olof digt BAoR = glokal Eof ®BhH AoF
dolo] Axw Z oujE 7HA|A] =rtil B At 9l

o] EolA o]ZFE(Identitits—aliud)o|t} L2 2}

o7} Y= olFE(krasser aliud)x 549 olF=Y FUA AFFTATOR thFojHH,

A, Hueh o2 FRe| Brolehs olguto® ujsele] HAtelR W Rt
FAEL WA A2 ofth RE AR tgt mjgale] FAORE Fiete
AL mieele] SN oAty EEE £ ol HAMSoF SHEE(F R A|3sx) AR
Aok ddto] lofd &9 Aol A=k 2 uiE 7HIA Feval Ee § A &
o] olaishz Ao Pk FAolw HgT Bk oht AAHOR T EHolu HEg F
A obeth, wpehd A8 WAL BEo| QLEH ASow H= WhEA] o|olHof Tt

g, fEute] QoA midle olFEe AT AF, AA - AT o] of
Ut 2 BAES B B FEEloof T RS Fodohd ATiE Aig BE, A7

%).60 FoFol| QlojA & uj4=ole] EER WOl Axufztd WA ORIt FAHEL QA

) AFEA, oFo] =% 339H ; Honnold, John O, op, cit., Art, 44, para., 256 ; Schlechtriem,
Peter, op. cit., Art, 39, para, 8 ; Schlechtriem, Peter & Ingeborg Schwenzer, op, cit,,
Art, 38, para, 7,

@) o B3l A Audle BEY RAUE U7 ARG W AAG Ao 245l Al
ARl D BAST SRS DU S+ 0% AH5Ho] obd BoltHHet 440, ~Honnold

John O, op. cit,, para, 256.1 ; Staudinger/Magnus, a.a.O., Art, 35 Rn 9.
59) Schlechtriem, Peter & Ingeborg Schwenzer, op, cit,, Art, 35, para, 10,
60) OGH, 29.6,1999, 1 Ob 78/99 k, CISG-online No, 483,
61) AW, o] M, 2320 ; ST, 9O A, 255W ; AER, O A, 4129 ; oA, ¢ A,
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(g6 WA Agsx), Selvtete] gloiAt dokt T BABI ASIGHDSAL S

o] Z3t Aol Hielo] k- Fee|RI et £

A vjufo] BAE} A9let B0 QlwE A} o
9o ZpEE Aokl glo] SAo] AEH

Sh3L shA7E glom BAsetn asHe AL ofXo] %

2. XtEG}

a H

(1) A BAE 953 A9 3oz BE A3

R (atent) BT AIHET WA BAL A2 AL WE Aol ohH
9% Ae 2A] A4S Wi Aol Hrt BEANE el B2 asy 3
A (an ongoing or repeated process)C.2E Hi= Adfo] 95lH, A38RE ujfeofA RE
shsel WA UiA A% BEUAS AFT A RTUAGE WU HAS v
gog s, I wj7hA] thFetal A|<4A (continuous)Ql HAPE A¥E AR 5T 5
itk webH olelt RS Feke A9, Hzel BEANGIA LAT 4 AUR
8 Egw BE S oledlo] dAl WSSOIl shrlel BAle Assxel 4gE
L oot Hioh mebd &2 shel tha A3sze] WA ed St e o)

3,
>
i
N,
i
o
i
Lo
f
Ay
i}
>
Y
|o
fru
[
s
N,
2

olof wtaf, A38zoA 8= HAbs EFl = A%
+ =94 AHd(single discrete event)o|2til dh= Adl= w2 sAHE A 1?:} 3FglofoF
Sh=710] BAl=, ok A|38x%9] %719 HAM|A(in the initial article 38 examination)
geldom AT & gl e A3sxel WS Holihs olg7k Hohe olefet

349% 5 2719, ool A, 257TH W 267H ; AolA, o A, 193W ; HIH, WA, 9D
Al 1989, 160'H.

62) FE&, 49 A, 412¥,

63) Netherlands Hoge Raad, W .M.J M, Bronneberg v, Ceramica Belvédére S.p.A., 16,442, 20
February 1998 ; Germany Bundesgerichtshof[Federal Supreme Court], VI ZR 287/98,
1999, 11, 03, CLOUT case No, 319 ; Italy Tribunale, Rheinland Versicherungen v, S.r.1,
Atlarex and Allianz Subalpina S,p.A.., n, 405, 12 July 2000,

64) France Cour d'appel, Société Giustina International v, Société Perfect Circle Europe,
Arrét no, 5, R.G, no. 1222/95, 29 January 1998; Netherlands Hoge Raad, W .M. J M,
Bronneberg v, Ceramica Belvédére S.p.A., 16,442, 20 February 1998,
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O

DU FSHe A9, A3sxo AAs BEC) QlmAle] SaElolof sie, 1 AT
AW 5 g BAFe WHAA 2e AL Assxo ko] AFEA gtk ol
oho0 Ea HAe vjeelo] AEE Agtel ofsA Exelof & Al |7k aels
A% wAReloF S AWRE ARHe 1w wi4clo] Adt] ) AAE L 9)
e I e AL
(3) A2
AZAY, AA B4 A% T Adftow wi Aoyl 4RI RAge] BAE
Saste o sleld Aoz Eeh oloh del HHUTHY, H4cle] BA FE AAuE
Ask FeSAL AR @A BAHA B S, & aRer RAvel g A% ¥
e Aol ofm Sue] gateldE waele 1A We 4 glA ek ols
€ 4T Aol AL Golsle A AA Y8 Aol Yre of 38 @
9}\

o] s
bl AlB9zol ML FEA 717 W' FAsL L 714 folatofof # A
Hok A3z xﬂzwxﬂ% ofuj3t A9 wEsli, 123 RolE 2d olyeles) RAg

£
_:L
lr =

2 rlo W om 2 pT
i
w2
ol
ok
B9

65) Germany Landgericht[LG=District Court] Paderborn, 7 O 147/94, 1996, 06, 25; Germany
Oberlandesgericht[OLG=Provincial Court of Appeal] Jena, 8 U 1667/97, 1998, 05, 26,
CLOUT case No. 280 ; Austria Obester Gerichtshof[Supreme Court], 1 Ob 223/99x, 1999,
08. 27 ; Germany Landgericht[LG=District Court] Ellwangen, 1 KfH O 32/95, 1995, 08, 21,

60 OJEI YIYYe vI% JuT pAYl ABTAN BFHE AT S BeloR 9
wojd 4= = s @t AdA =, Wl o s A39xe] wat 1Hgt SAE W
§°P°4°F Q FE| Al 2AF FstojoF gt

67) Italy Tribunale, Rheinland Versicherungen v, S.r.l. Atlrex and Allianz Subalpina S.p.A.,
405, 12 July 2000,

68) o] FgNA FACFE AetS 2d R Agket AL olet 7|7t AgkS gt kil ‘el
ol 7IZF S st Sl AV EH LR uaE A §2-607(3)<F 1doly 2 H|gRe] )
iy o719 717ke 2 Agehe AM(REHORE ULIS Art.49 139 1d) 7+ dFolgta o
t}. —Honnold, John O, op. cit., para. 258,

69) o] 0] 68 olFo] WAL AL EWAYN YRAYS T F GOIE YHAYoRAY
AFEOIBNE $& 5 Sl 0188 T2 /A7 ek of o) grAge paaAgol
o, ARl PALL FUNYS PHow L KARS aTUnts oA chath, oAy ¢
et e Aslel B Faskn oo oldl nek A7 ma) Reld Fr AAF el

3 9l
Fope Setet Wit gl olefd RS mEY WE gRL ARz 1, e
BE ASRMOR YA ANHOR ARAe HAciRE BEsiE ApHel o o)
oW ofWg FAFHE 1 Yaro] PHS WA Pt AAH P2 Hskn Uk,

70) BFE, %O A, 410W ; £F, P W, 253-254% ; A/, %) W, 2627 ; 4B, &

)

—
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stol olale) kit mske] 7)8lE upeste] A AL
b, Selet] glold AsEH B8 SHEAEZe) R
o A% Ao 2 vl A, Bl FAL
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32
ix)

o

Hof2 wlle] FARE EFY AGFAT AF(H39x2 WA Al40x, T2|al A
F)of F3&oll diek A3z A FFH41= IHZI A|432) 2 eof qh&stal Qi
HoF A3z Al3AS HeF4e tiidol He deitle) R SF2 shAel A
A mwimQloA 2RE shAE SAT AR 2 A AsAY] Hu Ao 4AE

of A 5119 ; ZAEA, 4 T, 14,
71) EHE'Q?J 1990, 12, 21. A1 9 0 T}7} 28498, 28504 W2 ; i 1999, 1. 29, AL 98t} 1584

79) BRI HFE FoA o]0l l% 3¢ dad AgS F8 A4S o] &st= F97t o

e Ao gt A8 Aol o3t tig Aol o]FojA= AS mE=ele Ap4lo] st
= ARE ASH Aol B71E S EHE AR YA o= 23o] HdstA Hrlh w=lo ¢
oA B AR °‘X17P A g AETE 4 I %Oﬂ A8 220 dAst=
AFE AT el glar, whebA w9l EohA] ARo] tigt dA] o5 AL ol F
Aejof & daE ¢ }‘Olt} eyt Aol webA = A8 2o Bele ARE AAlskL
A Qe BEZS AAd ASn QL ﬂo]“i (o] Aole A8 A7lel sigol =W Fraud
Ruleo] 82 &= Qlrh), ofgt A¢ wf4ele “%A HAFE Soirl 289 shAE wAd 4
AL Ao, FAY FAE FfAl %LXW" AR 4= QS Aoltt - oL, o] =7, 11H,

73) Honnold, John O, op. cit,, para, 256,

74) ShibE - ofEA], 9FOf =1, 581,

75) Honnold, John O, op. cit., at 334,

76) ZolAl, ke A, 1909 ; 1_‘1‘11' X A, 2529 ; A&, o A, 408,
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FA Ao 2 EASlo]A(specifying the nature of the claim of the third party) 3sfoF 3}
I 9tk o] A3zke] FY Yol o3t wj42le] FA|F= o|2Hp ‘A<
$2A 543 EAof sigeta, 258 FA et HAF - FA7F H

=

3 .
aet Aelo] ARRARe] Aol BEO| AGRATY Aol gel niele &
3 BE B BEY 7z BT ARATS & 4 9L Zol7] HEel, ulelelA] A3
Apof e Bl AT 2ARE ol Euh HALS Hofshn QA L) Ag9% A2
gt o] 2de] AH7|7o] ofdt Aol gk AWl 2 Hol7h YTk, EF BEo
wagte] Bt FoF A40zL WEo] YYAY BE 4 ¢lHknew or could mot
have been unaware) AHAlel] et Zlolx, wjmelo] ujselel o]F orelx] ohg A
eha sk Qlgol ulstel, Weje] Ragto] T Wok A4szol A WESle] A3
et A7 9 3 42 43 AP knew) A9 e FAHAD Qe AR Hol7t
s, e A Aleazol Ao s B9 dia & Bdol B4 /s 47
AR B YL AR Eole AL WEh0 o)F Wy dEale] grag)
HjESPE A ) A F BAZO SRRE (Y A5T4Z AW BAY S (WY A
580~ Al5822)8ko] Aol glojA wi4ele] AL+ EA|oRe] M a o] et e
Aelo] s 1 2Ab] 7S adtel, BAES AT 4 BAT 4+ Qe Aol
ohm ujselol A AAORS Rt Zlo] APsiH 7] wEolth ol A% Wopa
X050 diapo] i BEO| AckiAgT 2 Wl & 4 gk

77) W=l g sholg A3AL HP Ee HTFE ©ed] AA4A ste ARt RE EFESIL, A3A
of Helu B Aol dajAE FA Aoz AAstefof star, T A|3ARe] AlYdat HE 4+
W= HAJstofof s, A3A7E oju] HEF HE EA|o| i ® FAStojof gt —AHEA,
%ol =, 183-184H,

78) Schlechtriem, Peter & Ingeborg Schwenzer, op. cit,, Art, 38, para. 7; Honnold, John O,

op. cit,, para, 256; Enderlein, Fritz & Dietrich Maskow, op. cit,, Art, 38, note 2 ;

Staudinger/Magnus, a.a.O., Art. 43, Rn, 8.

vy Qus] o= de|o ARG o ez 2] AH77HE Aok ke 5U9

Aol Aot & &9 Rl v Hgo R} AL, 53] AHA A A

Foll= et Alzte] Aagt Zofjof I AR QIASHA Ho] EEolgke olfollA et A

b2 Aol A A e A] FdThaLl Fheh — AR, %O =&, 185-186%W £,

80) 714, %9 H, 259-260,

81) A, el A, 230W ; £FA, A AW, 252 ; ol WH, U] A, 346W ; HEE, U
408 © Aol 4], okel A 190% : A8, ko] W 1598,

82) Azky <oko] A 230W ; Schlechtriem, Peter & Ingeborg Schwenzer, op. cit., Art, 38
para, 7, Honnold, John O, op, cit,, para, 256 ; Enderlein, Fritz & Dietrich Maskow, op,
cit,, Art. 38, note 2,

79

=

)
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V. EEAA -5 A7 B AE

1, BZA - EX|Q| A7

o

=9l I Aol A Adzbeet @I Well E5S HARHAY AAbsHA stolok
tHAIB8 2 AR, Fefe I ARollA AdYrksdt &7zt
is practicable in the circumstances)dt= &
2 Qs ile] BEE S4 AAE & 4 gl A9 tula Aojche ol Anx
A3 “ZA(immediately) 2h= 71\g 2k %‘?‘iﬁi 7H%§°M A139x A1gre] welE 7|
ZHreasonable time)'84)olgt= 7]&0] A|A|5t= A8t Yo zA 8 gL 7
Het(greater urgency) AARS 873tk olgt 71% g 7 AP S T A9
HAHtimely inspection)7} £Q3lth= Ao 2 A, A|39%7F {5t &S| st A A3t
SAE fisto] Fagt ApdgA ofct 86)
olo] |30} ‘T Aol Al BUFE G A SR B Aol o
iﬂfn' SAI A QoIS fASITRL B 42 gl Zlolth. s wheha Thy S0 7154
S QFsta, w3 o]Ao] AFY M5 AL FokS ZX|(immediate) o] FEL Q)

Y(within as short a period as
al

A=dl, =S Se4L

=
e Qle ANEARY ShoflA] AT T el HARE Shojof stEE, wigqle] HA
€ Y=g FREEH SAPE ofys, Adrkedt wi2FE 9@7] o] dsiAor
089 o7 A ARY7HeA ol el st vjdl AR A o) Sy g2 A

83) Arrondissementsrechtbank Roermond, 19.12.1991, CISG—online No, 29 ; LG Diisseldorf,
23.06,1994, 31 O 231/93, CISG-online No, 179 ; LG Duisburg, 17,04.1996, 45 (19) O 80
/94, CISG-online No, 186,

) o A3sx CE, A|39x AF, M43z Aigy, A47 A1F, A48% A2Y, A49% AH|2F,
A63Z A1}, 64z A2, A65R, A|T5F, AT9F A4%, A|88ZF A|1¥}-Honnold, John O,
op. cit,, Art, 38, para, 252, at 356,

85) L& ULIS A38% AL EF0] ‘SAl(promptly)” AAHEofoF ghrkal {143k Qlct,

86) Bianca, C.M., & M.J. Bonell, op. cit., Art. 38, note 2.4, ; Honnold, John O, op. cit.,
para, 252,

87) Official Records, p.310,

) AFEA, SO =1, 36W A4, 9o =7, 469 ; 5L, 9 =&, 244,

89) LUt HAMZI= Aokl E&FY &4S Ttk Aetd, Arbe EF0] RAAMA =gt
ojF7HA A7]E 4 MAL(AI38E 27}, of=e Hi4=<lo] = AA 713171 gle AdEelA
FQlofl ogte] BAR|7F MAHAY A& (redispatch) ¥ FlaL, mj=elo] ofejgt H22]9] WA o]
U Ao 7HeAdS GdAY gtolol RE AHEH EFo| MR HFA O =g o]F7HA|
AAZE @718 4= UTh(AI38% 33)).

—~
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oL, oleh 3 w4l el e BEAAC A} B
% QAo ofsteli FAA0T HgMve] 2Rt Az,
ZAfeke 29, & A APgolt QAIA BEF Hek(Uberlastung)

A% neslojof drkn o A 2019 1S Sk AL P AWk

A ol7] W] vjselo] BEO] AAF FAE W Yol A ghehw, A
s u]7) o] olxl WiE FlAksiol o AolehsY AorolA BT A o o] BE
of wjgelolA] QL Hfoli uleelo] FAE 1T Fu|S oby BE ALE S
B2 2o QEs|do] AAA7IE Bekge] Qo] melEolol @ Fod 247} 9
2 ole}o

shH, Seubeh A A6oxo] A s BAE 4w 3 AR glol shofof Tt
ohed AL BARS $9T A AAbse e s)ak Aol o4
ORE AA gl oA Weks 1 AN M w
Qlcha Eet

oy
32 O of

~
~
&=
gl
i)
of
o
O
r

(2) A9 A17]

S [e)
%, el EE] RATS 9448 AgE st e stk glok olgek 7]k
Agte T olfre B A4 A4S T YRR AlGEHA] B 5AE R
g3t TaE AAY o]YE B AL A Y] Yot 94
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(Abstract)

Legal Issues on the Buyer’s Obligation to Examine the
Goods & Give Notice of the Lack of Conformity in the CISG

—Included in the comparative analysis of the obligation of it under

the Korean Laws—

Yang, Seok-Wan

Buyer must examine the goods and give notice of the lack of conformity, if any,
to the seller in order to retain his right to rely on the fact, The concept of the
lack of conformity contains the conformity of quality, quantity, description,
delivery of different goods and documents,

The buyer’s examination of goods forms the basis of his obligation to notify the
seller of defects under Article 39(1) in the CISG. And the obligation to examine
the goods can give seller the second opportunity to complete his duty fully, if
possible, by delivering the missing goods or substitute goods, by repair, or by
reducing the buyer’s loss in some other way.

As the determining of ‘within as short a period as is practicable in the
circumstances’ in Article 38 is depending on the circumstances concerned with the
particular case. So the term ‘reasonable time has proven too imprecise due to its
flexibility without defined uniform scale to assist the practitioners in a uniform
application of Art, 39(1),

Article 38 is silent about the method the buyer should employ in examining the
goods, In general, the manner of inspection will depend on the parties’s
agreement, trade usages and practices in the absence of such indicators, a
reasonable examination, through and professional examination is required,

When determining which requirement must be satisfied by the buyer is
specifying the nature of any lack of conformity, a mixed objective—subjective
standard should be applied, which has regard to the respective commercial
situation of the buyer and seller, to any cultural differences, but above all, to the
nature of the goods,

The obligations of the seller to deliver the goods which are free from third
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party rights or claims are examined, including the claims of third party for
general rights, the claims for intellectual or industrial property, the buyer’s
obligation to give notice of the third party claims compared with the obligation to
notice the lack of conformity of the goods,

The purpose of the Article 38 and 39(1) deadline for examination and notice of
the lack of conformity is to allow the buyer an opportunity to discover defects
before the buyer resells, and permit prompt clarification of whether the buyer

accepts the goods as conforming,

¢ KEY WORDS ¢
the buyer’s obligation to examine the goods, give notice of the lack of conformity,
different goods, within as short a period as is practicable in the circumstances,

reasonable time
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doft Hef AARAIZE AAFO RN Aol AL W o] % YT Aok ol
AR gol7he Zlo] GRbA Yl Bgoly, A4 'é T S99 AREAIZE A 15} Al A
A= 7F°ﬂ FAE2 A2 Ygo] LA
FolA =] dmet EH%O A, & A Olﬁﬂ%ﬂli HOVP—E 7 OE ZW %7
= A sHoll JoiA A4 A EDE o

el Ft
7b B, o A E*Jﬁii ﬂH??l | WE=lof Al v« A (purchase order)&
7} =3}

+

T

¥
QL
op rlr

9FX(sales acknowledgement)l} $AH(invoice
B A sHEAS E”‘EE‘H olo] &stA Hrt. o] uj o]gH= W=y} wia
of ZpAke] M2z =& Al(description of goods), 714 (price), % (quantity) 3 &=
(delivery) = ol 7= l=dl, ol2|gt A4l Za Aol Aol A FefstAl 2
Aste] ol ale] & AAlel Aol HEo|ma ArgjHle] Ao gl 27l 2AoY}

BN
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[e] 5
o] AL wE A4l Aol Al AAsHHA 1 EdA]o] gt sE glo] mjEel
FEEE BES A4, QEsta w4 Jdrd EES £F, daES AFE Al Ak
of gt EAZF TS A ot g BEAlEC] =odch AA, Aol YA
ol & ARM7E sk EAoIthY g o Aofo]l JYUE T AT A Ht s4
O] OAREALS] FrAJof ofsto] AJYE AT & AA7E oUW o]Yel oJste] A= Itk
£ A7t ot BAG obge AYe Ak 2409 ot A7l & wElat w4l
o] 5 E= AMAE S8 YAEA] F ol Ao o ARIZE ofd R E= il 9
ato] B8 Q7 sk BAZE tiFHETY o]#g EAIES sty A3 A9 HHE
o] Ql=tl w|=FUAH A (Uniform Commercial Code)® ©olof tigt sjA7]|&S AA|stL
e Tt FY sholtt, ulEEAAdHALS Aok Y 9 2UEA | Hate] §2-207%
£ Fo 71&& Ayt 20039 ¢ 2L AHH SR JfAEAEH) o] FoAE

HolA A7 BAHEY Bt o 239 A ofujof st =ofsjr A} qict,

D old FF= = ZIAuuiAE & 1 s A o] WASAL, VASAE g FAbarE]]
Zro] tiste] mj4=19] uj=E A (purchase order)ol= 7|AQIE & 1W, tfEQle] HE A (sales
note)oll 7|AIAE & 67fEARE 42 7A=Y Sl FH VA 1AL A= T 9L
A 495 & 4 S Aot o#dt EAle wj=xt ujg=elo] Zbabe] Ao 7Al" &
Atolof FE0] Q&S APHO Lok=A] o fe} ARpkglo] WhAls 4= iy
210 EEAES} ujle] tigA|Fe] BF o|Fofx AR olBHoRE Bt d4
HogE Ao AY oiE Edls L ofu] Aol glond ofBAE A HHUEISS
74 13
5

2

~—

Cl
AR st AHE A gl ofmdtrt sk EAIE duEotof & Hojrt,

3) 71N ‘2AE AFs] Tahd (APhUE oR FHEoF wg Folrh 1y o] RoME
71 270l Adolet 3ol Aok Wgo] H=rh offte] 2He YR gleng oy oy
oM ‘Wgolztal kA a1l ‘Aolgs §olE &th o] =79 mlddAY ‘2AE AR
(AeHWEe] JuE 7het,

4) ol FAEZ FAAMANA F FAAREC] AlFulEel HiRt et ko] stof ojde] Soi7t

A

€ AFole T A7 flar 451 (battle of forms)9] o= A oFo] HaE= 7ol
3 AR &, wiedle] AAY| wieEEA Aol Argste] mimqlofA Wit AT (counter
sign)& sfo] FF-oto] @efal 2o diste] m=qle ol SohAl AL ARAle| i mEkefA 4
of Agste] QoA RiAES 8AstdA SFe AdAsh, vl o digh M
glol e Adshe 4ol 2ASH = Aolth o2t A2 MRS Aol st
© AL oty ol ofgk AoF e A T Wigol divt et A7 glo] &% =
o di5 9] Ago] o]FofAE Afol= e
5) e} UCC §20f ik 20039 7H9tS AHest = A7HA flch
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0. AR A v55d8A §2-2072 2 o wE §2%4)

1.0 H oSS L8UH §2-20729 HE

M A H=ERdHA §2-20720= sHo] F7H Ee Aold 2o Ui 95
FAoR 7 Ao HuRt A9t obd & ARt ZIZF ol e wEsta A7 A
S99 JAREAl Ee AREEANE T7l0] Fof e dofd Ao F7H Ee Aol =
e FASHL e Holle s922A9 Ao ntal g3t o] ¢ F7H4 232
ol5 Alfell F7Hel Al (proposal) &= FHETITE AFQIZtO] QlojMe b 2= A oF
o YR7F =y ot @ Aefol Fofxzol tejAnt SHd e BAHer FAstaL 9
© A% @ 22 20| FFE TS WAse B¢ L @ F74 20| B A
HAEAE olv] TF3AAY 74 23& A T2 5 BV Wl Ad gAE T
S Arolle A UlEol HA ohddhehal st Jid,

6) ag PE2 ofEfjet Tt
§2-207. Additional Terms in Acceptance or Confirmation,

(1) A definite and seasonable expression of acceptance or a written confirmation which
is sent within a reasonable time operates as an acceptance even though it states
terms additional to or different from those offered or agreed upon, unless acceptance
is expressly made conditional on assent to the additional or different terms,

The additional terms are to be construed as proposals for addition to the contract,

Between merchants such terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been given or is given within a
reasonable time after notice of them is received,

Conduct by both parties which recognizes the existence of a contract is sufficient to

establish a contract for sale although the writings of the parties do not otherwise

establish a contract, In such case the terms of the particular contract consist of
those terms on which the writings of the parties agree, together with any
supplementary terms incorporated under any other provisions of this Act,

7) ‘Written confirmation'& ‘EIA'Z HASI7| = SHH(AA, "HASANALH), sHEAL 2004.,
106%) n|LEAAHA §2-2072 (1)3Fe] HEA AFF3E 7]7F Yol W45 ‘written confirmation’
L ‘Lo g A9 mEo] QtHoperates as an acceptance) @1l ARSI QJ=H) o)A SO R
N Eeo] gl A Awol ohet Aue] FAH Qi ‘Selo|m Auskel o Welght,

8) o HEO] UEL ‘materially A o] ‘AW o' Wske AF(LAA, 19 A, 107%;
oA, TAANR,, RA stE ZT, 2006, 74%), ‘BAHo ' Welshs YFAIHA
9, M=vARy, APEASRY, 2000, 98%) Fo] oy o] =FolAe ‘FoistA gL WY
at7|& gt o3|, THAIAIR, WEAL 2001, 265 ‘FfstA'® Wosta qlt,

S

©@
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2, Common law AIFX0f 2|9t 8 ZAuFAl

A2l common law AFY2| 25} mirror image ruled] wel $4-&
A3 UAstolok o, Aok BAASHE Aol 0] AL o Al
st ke Wbt g oF(counter offer)o] & B Syo] d & gloh9 g wl= Alof
A Restatement #5829} A|592100| M G2 dYstofd of% E= Al o]
Robie] o] Asolcr sz Rofo] detel SuelaA sl ol
golgt 4o skl AofArt T AS 2R ke AF ole 590
AHoFol & Ho|gtal 3] common law AT T2 HA|9 4t
Common law A°F Ao W& -5 Ao tisto] =245 F7tstAY ¥A
e g4l @ 4 glelz Aok AYs AA= o Aoz digt =
23 Aot} Teu FAMorL TR Ytk AR BE A oFo] AYE
off ofgdxpo YT el E}%Cﬂ Ay71aL ol E}E} A weks
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9) E. Allan Farnsworth, Contracts, Aspen Law & Business, 1999, pp. 146—147.  Dorton v,
Collins & Aikman Corp,, 453 F.2d 1161, 10 U.C.C. Rep. Serv. 585 (6th Cir, 1972);
Northrop Corp. v. Litronic Industries, 29 F.3d 1173, 24 U.C.C. Rep. Serv. 2d 407 (7th
Cir, 1994),

10) g A& ofgfiet A,

§58. Necessity of Acceptance Complying with Terms of Offer

An acceptance must comply with the requirements of the offer as to the promise to be
made or the performance to be rendered,

§59. Purported Acceptance Which Adds Qualifications

A reply to an offer which purports to accept it but is conditional on the offeror’s assent
to terms additional to or different from those offered is not an acceptance but is a
counter—offer,

1) 2] §Iel A9 A534x “Hokol| diste] 22 FolAY WAE 716t % ot woll=
okol Adn SAlol M2 Aoket Ao Eutehal ffAstar Qlnk, whebs AA

Sl et Fofrte J&ES Tt Alr HA gfon wEha Ajme Ao
AFEA speth suol Aok EAMOE thEA gk Ao Fepel %%
o WAL TRl U Aol ofstel SHOR Bk 4 ek Fe, W
1997., 2272 Y AERE),
12) A, G, Guest et al., Benjamin's Sale of Goods(5th Ed.), Sweet & Maxwell, 1997, p. 111,

=“£m
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o= 2AIE siAdstolof & Aol

olgdt FE5 dAshs WA= 2 ZFA7E Qlrh WA AR WE2 X5 Hok
w2k "ehs dE9] 9AIAQl U3 last shot rulel®o] Qlrk, o] o] oJatH AR/}
AokE olst= YPHE 1 AHY Ao tigh YR Kol 11 Az wE l Fol
AEE AR dE S0l widlo] miEQle] FRAQE W2 A4S Hufjo] miAorgt
of thsto] miwle FRAJHUAL] A4S HYHA EFS A=stgled 1+ UH-*rOL%
1 xE ekl das Age 4%, wiEle] HRe A2 ujdoke] it A
SAlo| WA ofo] war, ofof tjste] wiele] EE-S RSl Has A Wt S
wol =of mjrEele] Ao 9l 2, & FEAYHUAE HEOR sk Aoo] AYEe
Zolth 115) AR ujQlo] Aol tfsto] mjEglo] wj=gkoFAf(confirmation of

sale)E HU+= Zo] 549 Z$-o|2&160 last shot ruleo| &g 79 mj=lofA {2fst
ot & 4= itk th&o g ‘Hokzlyl Aokl x|ujA}(master of offer)@H= AMLE V|ZE
dlo] %9 Hokrzxzo] AekzxAo® Hrh: first shot ruleo] it} o] Yo o5tH
okt Aol 2712 viA|El=H 9 dlollA wjEQlo] HREAQlE Feste 279 Ak
o] AdEe ZACEA EH7H—4 A% mgdel Al fElgt A2 o]2A "ok AR
knock—out ruleo] Itk o] Yo ostH oF GAAY] A4l FEI 27S ALR Y
WA 2212 A2 wjFE TTv_—Oﬂ tistol= 1 Aeke] A8 EAR gt HFE
A Feh, upAerO & best shot ruleo] AT, o]l QJEtH F FARALY] XA FolA] HHo]
Hoy FAsiohaL Idehs AAlxzdo] Aloke] 7ol Hr

3. M H DI FYUYHEH §2-20729 90|

1) M=
AE A A §2-20729 oujE= A A 7R 99Fst = Stk AA|,
3t Aoty B4, Hofo] Rrhd F7hd 279 drt

=
common lawAl9] £49] ou|E 4
2 =

g
2 A9lek HAS 7kl GolHe SHa A9l hstel T Holeh A, F FARY

13) Last shot ruled sioll A= A A=At "E'H Hjolgfal WoJElo] ARGE7|E shuH(efld
o AP, %ol A, 103%) o] LEOML A A= A= gitt

14) Last shot ruleo] &Jgt oj2|gt A& HEAAHA o B3t f&o] 2T SAE Q=]
& Wololx] ulglo] o]F glojmx| ghoiths AHOR lshe] WebxA gtk Martin A,
Frey « Terry H, Bitting * Phyllis Hurley Frey, An Introduction to the Law of Contracts
(8rd Ed.), West, 2000, pp. 137138,

15) Wt 9le] oA E=glo] HRAUNAS T wthRol F wjrelo] thil HEAYL B A
e Bgomy QMRS st 1 ¥ sEcle] BES wshgirid vjselo] th B
W AN BEAYS 2A0R Sk Ao dfstel mele] BEY AmRM FUT Aol B

Zlolt}, Frey et al., op, cit,, p. 139,
16) James F. Hogg - Carter G, Bishop * Daniel D, Barnhizer, Contracts, Thomson West, 2008,
p. 199.
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Aol ofshul o Alokel HYBA GEolE
of Qgiol Jstel wuAerel YT 4 UL

A& 2Ash= 71 AASL Qi

(2) /N A §2-207= (V39 v

§2-207x ()32 49 oule] thgt common law®] A& AL Yo}, S
APAA ou)2 = _5“1,——] ZA0o oist 1A 2kx}9] 42 compliance by offeree with terms
and conditions offer) 02 AolE]1, u]=t AHoFH A22} Restatement A|50ZF0JA=
S0 R0 AN def AL JHA] Hohl AP Ao B A
zAE° Y5ty = 599 ¥ (acceptance of an offer is a manifestation of assent
to the terms thereof made by the offeree in a manner invited or required by the
offer) 02 T} Z, common lawe] SJSHA Hope] A7) i AAW AN, & 4
270l Belwhg FUeR WA Bo Tey FFAAEAL common lawe] AAG 4

Rafol, el SN i Amaclol Aotol HE Waolt HelE Yol 7
BL golgt 2710l AFE] Y= APAE FAH EL Hojgh 271 gt Felg 27

OF B g o4 ol uhhHefo] ofueh Sutol Brku AW k. ol Bopyt
S QAU Qb BSOIE F PR Alole] FYH HAoIH o] FolW Adf 2
AE Ao Ayshs Ao, FHO2MY A bargain in form)7h opet AR

4] A#(a bargain in fact)o] —%d% S Aol I ojuE 7RI & (1] oshH
Qo 27 Bl goldt xdd] et BB A0 WA e T okt 5
o] Ao skl AofS A He Aot 18

<4 Oﬂ et (13e] distoi= ‘3}%4 T B 7 Sl AAEHL Qo AR, o 4

] Qé}ﬁ }\]7]X47<4L]— ik
acceptance) o AL ‘1‘%71%% AABEL QA Stke doldh, &, &elA el ARl
Bar sl SAEAE AT A
@ Hgsfofor sHan ofd WAk FREOR owsiy
9 Ae dstoiof stAo] tiste] mlmF Aol I s FAlo] obFd Aol
At Aotk EAZ, o' oAFEA|ZF ‘WHESE £uho] HEA|(definite expression of
acceptance) 7} El=7tol| thale] ofREd Awo] gtk Aolth 19 M, ‘A HEQl(written
confirmation) ¢|gh= EZ A3 ToAgoR <lste] TS ZFHstn e Aotk
‘written confirmation’'o|gl= FEdo| 7|AH o]8= HEEA] xA|uk, TheFo| ‘written

confirmation o] AoFS £ubsl= oJujgbd o]u| ‘expression of acceptance’7} QYOHF

01
L

OJA}FE A](definite and seasonable expression of

3
0

17) Corneill A, Stephens, ‘On Ending the Battle of the Forms: Problems with Solutions’,
Kentucky Law Journal, Vol, 80, 1991/1992, p. 823,

18) Farnsworth, op, cit,, p. 169,

19) olof thstol= (232 oJu|e} Hedsto] offf oA ApAIE] AwE7|= Fhr),
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E2Q3 Zo| & Zo|i, ‘written confirmation o] eFx}o] HoFS £ysl= A7} of
Uetd ol 599 AEAIRA 9] 93-S 3T 4 gl AolBE "gl(confirmation)’
ol & & 7] wzoltt, 20

—~

3) MR A §2-207= ()] 97|

18 oA B wpel gro] &uo] QAREAlY| #7Fd ZZ(additional terms) E= Abo|3h
27 (different terms)o] FAFE 0] Qli= ol Lof et AoFAte] FoE 2R HA
A 32 ol sHoRA &Eo] JleHER Aofo] HYHTh thel® iﬂo}oi of & A
olFA ™ Ak WEE AERIE S wAIYNH ol= ¢ EE =

Ol

)

g 2749 A7 ojwgite] mEA g Aot} §2-207% (273
2ol thsto] AR %94 °1h Aro] AeQlo] opd Aot o FAAF mE Al A
ol AR ATk, 2, (27 AL A o] Aol o Aol F714
Aok R 2715112 5 Adkproposad &2 BFE, WA ol A% A
JoFAre] Aofxro WEA EHe ASZA o] HoA] first shot rulee A estar
ootk BheoE (2 AZEE o YA BE Aelel A% () S
of RHRttkal FgorolA WA B, (b) F7HA £70] Xq‘*% ZstA HAEA
2 (o) 74 2o diste] AEEY FA7F olu] o] FolHAY F7HA 270l of
e & AREE 712 Well AFEAZE o]Roldl BE-E AlQdstile AR 1
o AloF #foll tste] Fsh= ofdsh= Aaglol F7H4 2UE AFALR A
1 FATOZH last shot ruled} SAFSE A2 #Hstal gt
= F7H 240 distolnt AT #, Aoldt 27 (different terms
Stk olo] djstel ool Wlm SHEES Aold xlo] i %
knock—out ruleof| wal A2 Arost ¢F 2L HF HjHEHI I RES ujxFd
o] HFxgo oste] HetEt= Y-S FokaL ‘ilﬂr 22) 101] 5}04 U5 S
z70] I Aoks AMigtths 9= FskaL

=] A
g e Aol Qod BRe Fu gtk = %4@4 ABHE F18 20 = o

N o o rlo
L

o
and
ol FIO

Rl oo rlo
dro e o o opot
T
lo

I lo © £ o

IS = A A o
Jgrsi'ohnr
N o BN
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20) Stephens, op, cit., p. 824,

21) &8 AoAs A4AlY GJAtel whet mAoFairt AR F7H 2E Aok WELor sho] o
FEEAGE JAE AT RN AdUESE 8T #= QUth Farnsworth, op, cit., pp.
170-171,

22) Daitom, Inc, v. Pennwalt Corp,, 741 F.2d 1569, 1578—80 (10th Cir, 1984); Idaho Power
Co. v. Westinghouse Elec. Corp., 596 F.2d 924, 927 (9th Cir, 1979); Southern Idaho
Pipe & Steel Co, v, Cal-Cut Pipe & Supply, Inc., 567 P.2d 1246, 1253-55 (Idaho 1977),
Giesela Riihl, “The Battle of the Forms: Comparative and Economic Observations’,
University of Pennsylvania Journal of International Economic Law, Vol, 24, Spring
2003, p. 200,

23) James J, White * Robert S, Summers, Uniform Commercial Code(5th Ed.), West Group,
2000, pp. 32—369) Summers7} 183t YA A Ut
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g 2ol Aoke] ARIL E AAA] ofE 2l 2Jste] AYHTEIL sho] Aolet 2AE
F7H 243 nR7A R HEEe 3 A4S R e B FAFA AedelMe &
AL SRS FAMA e e 2FE0] dEdte BF A= I 23] dstole AR
& Aoz Hopof shar, webA] ol (23He] AHY| FA7F o] Folx H9of sgEel AF
st 2 Ak 97 2 5 s Ao, I #E2 vxsd gAY B2 ¢
sto] Hekg Jlojetal et AL F7hA 23 g Aot 2319 Aeolle AoF
23} ue] GAEAAY 27 AA7E AR FEEHER Sy SutE Aol x3o]
A Yo] Hpi & S glar, webA o] FEL nuEd gAY Bexge] o
sto] HetE= JoR Hopop tte YL =HHoR dS ool Iy By Aoldt
279 79 3714 279 H9-ehs 22 knock—out ruleo] HEETL b th
e ohgol £A7h WA SE QA Hok &, kAL Aokl Hle UstE Yok
of Horzzl oA Aol nho] B4 o= 22 FHBE 9sto] Aoldt 2AG A,

z7o] BE WAHE An 0FEUPUAY BFEF| OJste] 1 £ho] HYHES ¥
S 9l Aoleh20 wHost HopxAn Aoldt £AL AN AS Jed 24 o
B8 g 249 BAo) tHEQ) 247k 2 24 Zol7] tie] Aolst £ thstel
knock-out rulec] A&EE Slo|4 £ o} ol Hopat o7]X e Wl UL Sl
b9 B @Al Utk ueka b 2AT Aelst 24 FESH 4X BAE

Uzt 7|Eo 2 F{Fstoiof & Aom A7t 25

th2og (1)3oA odAFstaTo] (V8] ‘WEsl %y F3(definite’ expression of
acceptance)0|gh= e} (28 (h)E Q] HokS SujslA HAs=
terms which materially alter the offer)o]gl= E17} A2 ELEHth= EA7F itk (2)
T NG A §2-20729 FAFA A3t o5t HE 1 °

o
N
X
2
BN
Ry
=
=
o]

o]

(oW
e
=
o

=}

)

o

Hr 0 o uit

hva = %\_1:']-_04 ; %
ojal, v el Wt S5 (non—acceptance), & A& (rejection)d] TEHY Yo]7|

24) 2714 279 gt MY H uSEEAAEA §2-207% (2
P AY =gkt A A g
2ol wiste] Aol 2| of
stol= oldt 239 A8o| ¢lo] knock—out ruleo] HLEo] Aojgt ¢F 272 wjH =L vl
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wmolt oY% Frhg WAL 19 L SHS S0 AFHA FsM st Aon
2 Fyol gt Aolu uebA] ACkE HREA gojof dh Aot 20
(4) A% A 2207 @) 9

B o FAR Aolo] Wk ARG JstolAl thuAoro] HYE A GAE 13
oI BT PHATE Al EATE SUSKE DA T AL g A
o YAk Aolol U A Nole] BUN Qfo] Ackol HYsIsiein F £ gl
AR BPeka dfEle BES AHS WS o Sustel Wujdde A
See T olol Wl WAT 4% AR ol W EE EAV Ho EE 5
S FHSEA o352 st Ak 4R ofRE kot AL Rolusinz of A4 Ao
QY HAR st} 1 Aokxzo] oW AAME A Ao] BAHY olch2n 37
o olgf3t 9B st F GARY WA FHsHe 2AW vIFARAA] wet
AYHL HERACEN AGRAL FHFES FAH Yk 29

4. WY M OZSUNHH §2-207F (2740 Horol S W

(1) #A1¢] A7)

AR Aol nZEUAA §2-2072 (27 H25 B)F o] ostA AFQlzre] Aeke] glojA
£ S99 QitEAle Frtd ?—7% Z710] Aokl Y8s FoistA WAsh= Zlo] oid
320 Aoke] ylgog gHrpal pgshstl ofo e ‘ot

BN

Y of
(]

—z
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fu

o,

EL

2

ol

ol @ 4 gk 1FoRAY UTFAYUA $2-207% (2%

26) Stephens, op, cit,, p. 824.

27) FAFA ATE

28) Hogg et al., op. cit., pp. 199-2000] &JstH & FARZL 15 Abel9] xS HEs] st
2 2 7ﬂ°°ﬂ last shot ruled] 9J3te] mjxEolo] HZ o] AAL HUth: thx] 1 shtel o] &
o ol w0l ujE ol AAjAre] ZAY| L&EE st AL BrHEitis Ao nj2EY
A AL last shot ruled ARFII, F FAR7} dtolat 2 AT n|ZEAAH A osle] B
He 20E OE Abol9 Foxor dithe 72d3E A Hdoha it

20) ere] 2748 FelelA WAk A 2o HofolA AorzAo] WA ALSr FHH 2ol
deto] AR i A 712 el AREAL o200 ASIlE 2744 2to] AkRo] ¥

| gbot Aok 20E FishA HASHe A5 AT UmA F 71 A= AHAEA A

Hus] 2 4 9 Aolug =9)E A3},
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o) ‘Fog Wl tetol BAFAe] oke] Mwa ok AAFel ger TAweD
F WOl Z150 SPlE el ok o ofelgol gel. B R S
A L3 (UNCITRAL) 7} Fkste] ths SAlEFuAlofe] e A A4 F(United
Nations Convention on Contracts for the International Sale of Goods, ©]3} ‘CISG &}
L oFARH Y m= Aok AI2A}F Restatement R = AAFARA oFo T UNIDROITH 2
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(C) CISG ®19=
CISG AI9E Aol “SHE JEstn gov, b A 1 e] WAL Tl

© 11 d&2A UcC §2-718x(Ed Y o Ee A §2-T192(FALH
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ehi Hope] 2AS Fristl WA g /b ER Aold 4ol 91l $HE g
SHe gl mEae o] Aok Ay Hi olthCISe A2sz, Alisx A2 Al
w Al2az) ) oled e AY A WEEANA S2-201% (13 2 (239 Ak
o B b HolA Folrk ATk A, UIFEUAEA §2-2072 (2] skl Bk
FosA WA ke SHel §11 b Wel Aokl ARt H AL AlNge

31) a9 gL obgjel 2k
CISG Article 19,
(1) A reply to an offer which purports to be an acceptance but contains additions,
limitations or other modifications is a rejection of the offer and constitutes a
counter—offer,
(2) However, a reply to an offer which purports to be an acceptance but contains
additional or different terms which do not materially alter the terms of the offer
constitutes an acceptance, unless the offeror, without undue delay, objects orally to the
discrepancy or dispatches a notice to that effect, If he does not so object, the terms of
the contract are the terms of the offer with the modifications contained in the
acceptance,
(3) Additional or different terms relating, among other things, to the price, payment,
quality and quantity of the goods, place and time of delivery, extent of one party's
liability to the other or the settlement of disputes are considered to alter the terms of
the offer materially,
g orate] So] TRt MAS 2dshe Aol ole 9ol HA Yar Wi oks 45t
A Eedl vk Qo] Forarh ol|gh Wit ok st EES AAsAY das ZARS
ZXN S o Aolle 223t A B AAo] weto] Yo skt A FAFemN A
oFo] HZAE 4 & Aolt}, Secretariat Commentary on CISG Article 19,
33) wl=E YA §2-104% (132 AQl(merchant) 9] 7Hdol diste] “EA &5 HFste A E
= Gl Aol #E Foly EFol ST A B Vs 7H AR A g9 A

32

~

-
& DEPORN T Ao} 714 MY Ao BY 4 9k A2 st g,
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mju o] ol AAHEU CISGe= B FAlEFuA ol A-8Hhs Aol #ol7h U
o3 A, v=ed g §2-207% (%9 Ak ARVt He syl FrrE 2dS
F7HA QA Aol FAEU6) CISGO| Aol F7H 2d2 &8 Aoy 23 23S
R YA Qltks HolM Aol7k Qlth. AlA|, CISG Al19= A3g2 Hofe =3<
THsHA HAEshks dE FAALR AHAsta e vl w=EdHA §2-207%0=
2k AR VIS T A FTHEAFA e dAe el dh).sD e
OS2 Aok 2o gk St MA Wk FAA Ve AAskAL Qe CISGY ¢

a = Aolth YA, Hefe 23S FHiskAl HAs)
© SHZ CISGolA s4ol oty Ritiidefe] =B Aofo] JHslA] gl Hhste
n=E e ofshd Aok Aysi Aoke FHisHAl MAste 714 2ol Ak

(2h o|= AHekH H2Al Restatement M61=

ul3 AP A2% Restatement A59%t “Hokel et $1& omslyle sAw HoF
of o] ¥HY mi Aolst 2o tistel Mozl $o AL 2ACR she For

A §2-1042 ()2 AAAE “F FARATE A1 A4 B 71ES 7L AYE Ae A
AR golata ol s Y2 ofefjel 2t
(1) “Merchant” means a person who deals in goods of the kind or otherwise by his
occupation holds himself out as having knowledge or skill peculiar to the practices or
goods involved in the transaction or to whom such knowledge or skill may be attributed
by his employment of an agent or broker or other intermediary who by his occupation
holds himself out as having such knowledge or skill,
(3) “Between Merchants” means in any transaction with respect to which both parties are
chargeable with the knowledge or skill of merchants,

34) tlsg AL QI vfuljoll gHFstaL Qlot T Q] CISG, = Ao A22t Restatement,
PICC ¥ PECL EF Aot A8k Aleks 71 A gtk

35) && CISGE FYa7t Aolgt w7tel e AR EFwuA ok F&ste 10l aL(CISG
Az Ay, ML - 7158 e 7Pd8e s FYd 289 vivols ddez AEHA &
LH2(CISG A2z @WF &), Y BF I Fathdel SARREC] 41Y AojolA A4
Zol7b §l& = vk U CISGe 11 A& RS Z2Ave qloiA GARRL A oke RlIAL
A - A AL LEEA] FOeHR(CISG Az A3Y), Alelgte §o AAE ARSI S
A e v v EdAA §2-2072 (23 AdRlolEhe HEE Vo R WERLE R
SRaL YUtk Aol o]zt lrkar & 4 glok

36) Zolgt zxlof tistol= floflAl & Hiel o] s 4Fe] thEo] Atk

37) 71t s9= Y=g Zgol '@l F7HA 2ol Ak IRE HA A= o€ tiste] CISG
Aoz A2gell= HoFe] 21% FoistAl WAsh: 499 Faet A glo] Zeg SHol o

5 EL AREA g3 W Gt 4SS AAsE gt wE] slaEUd
$2-207% (el §) % 74X A9 9ol Horol 1 Fope] 2ol Hstolut S AL WA
Hom AR Yt AH@PE FHFT GOu 9 @FS FAW Ho|BE CISCAHE B

A3 shAjE ofof & Holct,

38) Apoldt 2719] 749 Z7b8 27 Zo] Hotof Gtk 32} knock—out ruleo] Z-§Hojof 3
The A3 Fol BEsta ot ol Ae HsluetE nREUAMA T 49 Aoke A
Yol Hoks HelAs 2o dAS Astn gonz of HelA CIsast Aol7k A et
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A2} Restatement A|61R= “Foko] 7L WASIAY 1
SHE O ol MAHAY F7bE 240 Hitt SoE
tol Fa7F A opyghet "ghal FAskaL Qlrt 40 2ejar 9 o] digh A= &
@’3}010}: shub AlAE 2o gt MAS aFshe o] ©hA] xZghd Anters
:% BEA7= AE WelishA] gethal ok e B
A 10055 vi=stzlckar Aorgtel| diste] B7F SHdH7|E Al ok
F Baste] =g 4 it g4 a5 Hhth e
T3t A9 AR AYetE Aw EEQIEo] FEEA ghethal ity &, uls Aok A2
2} Restatement A|61%+= ZEZ 9l common law®] mirror image rule-g— oA &
AHokol A Yist 7 Ev 71 QAdlgete a83 WA Ee FUHE 2SR 5}
A S @ 2 Aok suel A BT Actol AUd of A9 WA E:
b wpe Aokl Ygom 7 ohlsitis US Hoke AeZA AY A HEY
7 §2-207% (3} 22 W&o sfAHct ul= Aory |27} Restatementol= % ko
20 0 3748 EE Aoldt 2ol At o Hi Agel el ofRa 7
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(o}) PICC HM21.11= 2

PICC A2.1.11% AN ‘TS wstal Qov 71, Ag B o2 W3S Zash
ool digt S ool digh A™Unt FAlof Rl eko] Het et Y
A2goll A Ty 9 omsta gloy Hokol 24 Fdjst o
 E Aoldt 2AS EESH Hoko oist SE-> HoAF Bet 24 glo] 1 BUX
of tiste] AEstA] = o Syo] Hek AL A™EA e Afole 1A
AL syl Zgd wWAo] shstold Hofol 2oz Hot gt AT =N A1l o)
ot o8 st Uk 442 9] A2ge] Y8-& CISG A19R A2 1A A9 fAF

N

39) Henry Deeb Gabriel, Contracts for The Sale of Goods:' A Comparison of Domestic and
International Law, Oceana Publications, 2004, p. 75. CISG A|19% A1gt= Z& Y&
Astar ot

o Yt ofefjel Zrt

§61. Acceptance Which Requests Change of Terms

An acceptance which requests a change or addition to the terms of the offer is not

40

=

thereby invalidated unless the acceptance is made to depend on an assent to the
changed or added terms,

41) S5 A8 obder 2t
PICC Article 2.1,11 (Modified Acceptance)
(1) A reply to an offer which purports to be an acceptance but contains additions,
limitations or other modifications is a rejection of the offer and constitutes a
counter—offer,



118 BB EAERE 5 19 8 58 2 3

3l o] PICCE} CISG %A} 23] th2= Algk(issue)o] tidlol= PICCY} CISGE u}27]
w0k 49 PICC EgH ko) &7401] e F7H e Aol 2Ao] Aloke) WEoR
e FAAQ Aol dstol= of R 8L T YA Gou F49 oo A7} B
A 7NAE FES= B stHHA “:L 71A= A FYAlA l@ﬂEEMOF Ela e
ZAo| tfste] B7} FEEQ1 A (acknowledgement of order)oﬂ/\1 Q] Aok EH‘GP <
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zem 23 o] A7} 7%
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kA AlS 0]83t A% (standard
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Uetts (Aoke] Weoz2 7Agh ARt 2R AFojHnt ) &, FaA AR

A&7 A (battle of forms)Tt 72 TR0 Qs AORA AEo|A AF&sh viel o] o o

ARZE Z¥AE ZRAlol A -2t ‘41%% ot o5 Abdol Qs ‘é oF E% SHAlo] A

k= AAlo] 7Aool e ASRA AAGATL olF Ak WE AP} o)w s

Zoltt, o]yt FEA oA A «lf?} Akl djste] PICC A|2.1.22 }—Oﬂ A G B
7 574

7 BEAGANEG AGSH T 7 BEAGAL AR 2L At Felo] £7
Aol GloiAe] Acke o WAL TR 22 F PAY BEAFA A A

(2) However, a reply to an offer which purports to be an acceptance but contains
additional or different terms which do not materially alter the terms of the offer
constitutes an acceptance, unless the offeror, without undue delay, objects to the
discrepancy, If the offeror does not object, the terms of the contract are the terms of
the offer with the modifications contained in the acceptance,

42) MAL 713F Sdol tish o] 239 8L 1994d% PICCSt T3t

43) PICC(1994) AE(Introduction)oll= “G¢13|, PICCQ}F CISG7} &3] T Y= EAo] Wstol=
CISG(PICCY| 13t AT S vhgst=dl At e Yol 45 239 Ao w
EtH(Naturally, to the extent that the UNIDROIT Principles address issues also covered
by CISG, they follow the solutions found in that Convention, with such adaptations as

~

were considered appropriate to reflect the particular nature and scope of the
Principles), "2kl A = o] Qlr},

14) FHZA Aol st Bkl it Fohd WA olRE AEF QoI FH E-
gFolgt o] I A FHolA E3] o]EEH= 7hEel 7&?91*1}01] 3t 715 (surprise)o] HA ¢
= AA7E o R FE ik Fich

45) o] Y82 19944d% PICC A|2.19% A2&}; FUsict
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(8}) PECL 2:208

PECL 2:208 (IJ&ol= "Aofe] 24& Sistl WAste 3714 Ee Aol 238 7]
AHotAU eFAlehs T gorate] ure AHR FAlo &L Hofolct. gt sk, (2)
Folle kel et Wt FoS EAsh: SHS FdY 24& SistA WAsHA ¢
© T F7H Ee Aold 24& 7AW dAstL JHEE $HoRA Aol it
o] AL =74 wl Ao|st 2AL Aoko] AE ) €} ety FAM, (3)3ko= ‘e
() ool Al Hofe] 2o thstolnt Systes YAHOR AFetAY, (b) FefA7t A4
%io] F7H E Aold 2] ste] A™SAY Ee (O HHfATE F7H B Aol
gt 270 diste] HorArt Foshe AL 2low susta o] gk Fo7F A2
71ZE Well w7 efatoll Al meehA] oF2 A%, LEiet S Aok AdE Fudoh e
st Qlth48) =, PECLE CISGSF A9 FUet W82 FAsht gofe =4 digt

46) S5 PEL okget 2k,
PICC Article 2.1.22 (Battle of forms)
Where both parties use standard terms and reach agreement except on those terms, a
contract is concluded on the basis of the agreed terms and of any standard terms which
are common in substance unless one party cleary indicates in advance, or later and
without undue delay informs the other party, that it does not intend to be bound by
such a contract,

47) Gabriel, op, cit., p. 77,

48) dfd HZ ofefet A
PECL Article 2:208 [Modified Acceptance]
(1) A reply by the offeree which states or implies additional or different terms which
would materially alter the terms of the offer is a rejection and a new offer,
(2) A reply which gives a definite assent to an offer operates as an acceptance even if
it states or implies additional or different terms, provided these do not materially alter
the terms of the offer, The additional or different terms then become part of the
contract,
(3) However, such a reply will be treated as a rejection of the offer if: (a) the offer
expressly limits acceptance to the terms of the offer; or (b) the offeror objects to the
additional or different terms without delay; or (¢) the offeree makes its acceptance



120 BBREAREERE 5 19 8 58 2 3

%73 9 01]/\]?“:% T A g FolA CISGRF AFol7t Q= RHH ofme] ot
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%3}% OF(conflicting general conditions)49) 0] Wsto] FA43
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conditional upon the offeror’s assent to the additional or different terms, and the
assent does not reach the offeree within a reasonable time,

49) PECL 2:209 (3)8}o]l= <¢FH(general conditions of contract) ‘UA3 AL 712 HE Aok
of Hg3t7] gIste] Aol Astel £ 3 PAb Aol AEHOE Fort BX g
zd o Rosta ok,

50) Farnsworth, op, cit, pp. 171-172.
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2, 7H%Y DS UMMM §2-206 X (3% §2-207x9 9iO|

(1) N3 §2-206= (3)3¢] v

N o= dAAEAgAE AR, HE A g 2Eo] AW ‘written confirmation' &
AAsETh ol flollAl ofn] AFEt Hiel o] ‘written confirmation'o|gh= EHO] AL
g0z 93t EHE AATT Ao=Z Ege Aoz Hridrk s =4, N He ‘a

B

51) 7|14 n|ZEdAIEA §2-206% (339 YEL “A definite and seasonable expression of
acceptance in a record operates as an acceptance even if it contains terms additional to
or different from the offer, o]t}

52) n|ZEAAIHA §2-202% 5 QHEZAufA|H 2 (parol or extrinsic evidence)o thale] AT
9k,

53) dffg - ofefiel Zrt,
§2-207. Terms of Contract; Effect of Confirmation,
Subject to Section 2-202, if (i) conduct by both parties recognizes the existence of a
contract although their records do not otherwise establish a contract, (ii) a contract is
formed by an offer and acceptance, or (iii) a contract formed in any manner is
confirmed by a record that contains terms additional to or different from those in the
contract being confirmed, the terms of the contract are:
(a) terms that appear in the records of both parties;
(b) terms, whether in a record or not, to which both parties agree; and
(c) terms supplied or incorporated under any provision of this Act.
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definite and seasonable expression of acceptance(WES}iL A|7|ZASH 549 AR
A" Foll ‘in a record(7]1&& FIH 7 F7FEQUTE 7|42 7] & (record) > 2003 U]
ZEAAHA WA Al AH(writing) S AISHY AHETDE 9S4 (medium—neutral)
Aoz Aol g SolzA 23 Sud ANEAY WAL £L sle S o
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(Abstract)

The Meaning of the Revision to the UCC §2-207

—Focusing on the formation of the contract and the determination

of terms of the contract—

Gang Hyeon An

The Uniform Commercial Code(hereinafter referred to as the ‘UCC) had
significantly modified its stance concerning the formation of the contract and the
determination of terms of the contract by the revision in 2003,

Prior to such revision, the UCC had regulated both the formation of the contract
and the determination of terms in the same $2—207, in that if the expression of
acceptance has the additional terms to the offer, the UCC had classified into two
cases from the criteria whether or not the parties are both merchants, In case the
parties are both merchants, such additional terms have incorporated into the terms
of the contract provided it has not materially altered the terms of the offer, while
either in case where not all the parties are merchants or in case where there are
material alteration, such additional terms have been regarded as the simple
proposals for addition to the contract, further regulating that in a contract—by—
conduct situation, the terms of the contract shall be complemented according to
the UCC except for the written agreement,

On the contrary, the revised UCC has ruled the formation of the contract in the
UCC §2-206, separately from the determination of the terms of contract in the
UCC §2-207, in that the revised UCC has maintained the previous stance on the
abolishment of the mirror image rule to facilitate the formation of the contract,
while it has adopted the single unified standard of the knock—out rule to fix the
terms of the contract, by repudiating the diversified rules in the previous UCC,

This paper has scrutinized the problems likely to arise from the revision of the
UCC by comparing the prior clauses with the revised ones, along with reviewing

the relevant international regulations such as CISG, PICC as well as PECL,
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AZGAIRE A3 A4 A3Ape] Eafjo] gt AQle 7)ol 25t A|4; A3Re] gt
o et HoR(Enkg ek, 1952)2 9 oof thgh 19782 JHAHAED YHEAR 5}
of BupxoF AAl= AHESHE xoFolet= dzte] wjwto] Stk 1Ejuh 1952| HOF
2006, 12. 31, AA| 487)=+o] 7}elste=d], 2008, 12, 31, @A 4974=Lo] 7}9iste] X
ot ZFlgt H717F Qltt. 1978d Fek24) 2005, 1. 10, @A 97h=ro], 2006, 12, 31, &
A 1078=re], 2008, 12, 31, @A 127§=o] 7hdstal QlojAl o] Rofw 7hQl= 47} of
254 oyl Qloh. 2#jBE ol Xofo] AHESHH Fofoltal FASH= AL AL
Sict,

A A3Are] Alef et HE

o
2)ol olste] AT £ ek WHlel

flo %2 r

N
r

Aol ol
TS A7 Hoh ZeEe Sude] gl Alo] osle WsiKelA S 4 ot
aet wel ofshe WA RAE Aslae 1o BHAS QiEstelor o] o] w34}
oA A SEE FuA, msAe] oe s WA ofdd) Btk dubdow wsk
£ a1l WaE 919 weo) By 9 eggRde Fao ofue Fo )
47 Telae) 1o B TS UFFIIE e ofAche wehy A%t FH o
A w37 LAl oE A48 AR s o) 77 dstel A4 A3
Aol &djo] oigt Agle] Bk R0l Bag Zolth LI oL LaAe Rabd A
o Uttt olo] g wthFisl £ ARGl At B3] $aF F AT
D ARG, 37 LAY A Ao digh FopAaelo] w9 A, MEAE, 2010, 6. 24,
2z

2) Convention On Damage Caused By Foreign Aircraft To Third Parties On The Surface,
Rome Convention, 1952, ©|3} ‘Zu}geFola}l st}

3) Protocol To Amend The Convention On Damage Caused By Foreign Aircraft To Third
Parties On The Surface, Signed At Rome On 7 October 1952, Signed At Montreal, On 23
September 1978, Montreal Protocol, 1978,

4) 1978 FoF Al2xof o5t o] Pk 5= ol4o] Zhydshd WastEw #A Faw Qi
R, 9 = meba JR 52 oy e ohisir,

5) Aol - AN, “Zupxoke] JHFI FdHe el W3k An7, FFeFHsI A A23d
Zﬂl§ 2008, 6, 44,

6) Aol - :41:;1 AR, 219, 7:1% - WA, “Eopxore] ddistel AR weh nF, 9
FLFHES| A A23d Al1s, 2008, 6, 35,
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WA o] FeR A9, BB/ LU BES AL Aoky Wk, of BAZ LAY
Ao Wels AAstaA s Aoleh @i AFBAIY Ao HIel &4
2 glste] FResaAT ALEAY HYL Aol Yt ol BANE gstel, g
FoFQAY AF EL ALEANA PR A9 IS S 5 gk WA
wEE dor] oot BTLEY ALoE(ES BALEAY A9) AFHE 259
ejo] g gk

AGAIGE A9302E= FF7] A WA AS Ask=d, 1 A e &%
Az v F 7] B FFVIERE "oldl Algoly EHoR Qlste] APgEALY
Aol B A4 EFE A2 AFAS FH Ee e EZRh Y A|3Apel| Histo]
LA YS Aok Eal Fgste] 7] 2FAbe] RS g5k it

A A Azl digh Aele] FAl= 7] At &3 HdL el
o2 Ndeg A2gkel ARl ok D Ao AL Fur] &AL S Q5HA] o
= AAGSHA S (absolute and limited liability)o]th 8 waha] 3437] 31219 AL ¢
3T a7t glom, AuTA (causality link)E TEE ok §itt 37| = &
7} (force majeure)®] Z$-ol= FAS AHof gry, 229 Hiudle 2oy ek A1zl
ol,9 ZuopdoRAlA|, & 19339 FeF, 19529 FoF ¥ 1978 FoF HF AAYAEAHY
DS S Qih 10 AFAQF9 ofg A= Tl At Al eyt o] gl et ZalAt

R

&S Auishs AHolst “EFAA e Frh7h BRIA FE 715 ARSI § Aol &3
AeE G LY Bk,
8) Jose Tomas Baganha, “The Utilization of the World's Air Space and Free Outer Space in

7) @ o] oA g7 LA AL B A FF7IE AHSe AE wRtth o, 35719

the 2Ist Century’, The International Conference on Air and Space Policy, Law and
Industry for the 21st. (Session 3: Special Subjects of International Air Transport), 1997,
p. 5; Katsutoshi Fujita, op. cit,, p. 58; ©|7Hl, AA =& 3JF>-FHsIs|x| A22@ A23,
30,

9) Rome Convention Article 1, Any person who suffers damage on the surface shall, upon
proof only that the damage was caused by an aircraft in flight or by any person or
thing falling there from, be entitled to compensation as provided by this Convention,
Nevertheless there shall be no right to compensation if the damage is not a direct
consequence of the incident giving rise thereto, or if the damage results from the mere
fact of passage of the aircraft through the airspace, in conformity with existing air
traffic regulations, — A|18}o] fFE= ok YE Q. Nevertheless ©|3t= A13}te] AL 35}
of A" Ao Mot ¥ 54| okt
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10) AAe]
11) g3,

AAZE, 2000, 6434,

2008, 12,

A AN A] ALTH A2,

AA=E,

205,
13) i 2009.12.24 A3 2007477149 HA;

Gl

o

g9 2009.12.24 AT 2008T}3527 THA;

2009.12,24 A1 2008t}3619 TA; thHY 2009.12.24 Al 200843640 HE,
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W%, 4%, ms B R QAT ZohRcks Aus ohisigTh 1 ol
491 WA P sk Sl el gt i) Al ol
0% ; G 19499 WIFEHo| o7, =
FEHol A, S22 19999 7 1l
g A B LA A ARl gt
aieE Tt A, A%, Hn, 5%, Ao TALATINAS T
2 ot QR B RaAmolAE AsEs Aea ok
9] 1920 AREZYEFH(Uniform State of Law of Aeronautics)o|A+= A4 A3
Ae] - &affof o AfAele oAty ¢low, FA Californias,
DelawareZ+,14) MissourizS H 2372 A AEIste] Ald =o|tt. 19434 o]z A
9o 74T 27 L AT om, AAREAL ol TR Gek. AHFAe
GRS S0 sk warble] 2ot Gtk
oJ T2 1949 WIZHEFEH (Civil Aviation Act 1949)0)|A] 327] 23t & 9lt A|3A}o|
Qg AT AL Yot FB7] 2 Haw

rsi'
Ho
ot
>
1o
J;ﬂ
i1kd

194349 o|F| EHYsF>4H(Luftverkehrsgesetz) A|33% ©]5lof| 418 A+ A3

& 297 Qgela Qe aen wElel Fel neh aad
gk 9 g7 Fe] FALG BR J|ET SEe SAMoR AL, WARE
S of 13991~1 2,0009§) 2.2 2] AFourHs A
; A3 608 FE(F 1022714 Wato] 5,

14) Delaware % A305%F(Delaware Code—Section 305, Damage on land: Liability) : ‘@&t
o F9| YEF ST YT BE Y] A4AL ) 208 ATAREA 18 ¥
Lala 27| A, sh vdo® sy &2 RE "old ojudt Exdjof olste] u
9 A B 5ol G A e A e 5 S a9, 3 £ a0z
EL RRHoR A oA ) Akl 254 A BelAe] ROz g A9 ohd
3 Aoz Aelo] 9t}

15) AA¥FelE+2l 14 CFR section 205.

16) 19499W WIZFEH(Civil Aviation Act 1949) AJ40% A28 “H|3 F @ o|2F 49| 3
7] ol Y A, BEVIRNE WolW AR B BAOR st A4 EE
A S Aol djato] AW cak e Aol 1 dojh maA A B
Q% o] ol @ AT £alst GEA B9, $FE Er FT AfAY o] /U
T} Zro] &= o] A Ex g P9 dde] dig dF flol= “H“QOMC get” o]
F32 A52(Fifth Schedule)o] @& Y| WolM fa¢dE Fegtch(A42x

17) 19499 WZEEH Al43%,

18) Luftverkehrsgesetz A|33% A|13} @ “8FF7] &3} 29| Alag Qlslo] AFHS AFdA ALY, Al
AeE dsIAY A%4s JalstAY B Edd &4% 719 29 5"*713177(}‘: Lyl
£ et o Rt

19) Luftverkehrsgesetz A|37%.
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“(Article L141-4)gtch 20 &
EE pud A, Asrtel
o chek AighEd 3L Qi

Ao AAE T 19980 JfAE WL H(Civil Aviation Law)olA] Zu0ld
oFS Sesto] BukA Ae) QFATHAIZY AT ~A1722) 22 Tk, AQIGHE
o 3L glovl, F37] LA AYRP shdo] ZA k2

gAJol= 20070l NAE 33 (Aviation Code of the Russian Federation)oA] ¢

H "ol fAE FRoR ;%x]gi FAT 24) ohgk, FolFtEl FAL glon, *53—%'—

2| 1=
\pgel viet spas, et ﬂr dagoR systolor giet
2 2 99s} odo] HIHoR AAEm Yt

ol Qofstd, HlSH(RIA Al I, EY, Ty, FF, Aot BE Ry
AU FHSL Uk, vFH Ega 9 FIL BAAYL ARS o1 A%, FFIY %
olo Eﬂ}’é‘&%}ol‘:ﬂ/ﬂE 311?:}?& = é;ﬁﬂﬂ 31]\]—’]'

3. HIZO| o3t 23[9 7L

710l o Heolrtx FEAT FAAAAL Aok sk o7t Dasith A4
Aok AOSLE(AMA)E, TV LA A90EAF] THE A, A B A4
Esle) ol B 2 8ol ol Shiol AYTE TG AYE A o, 1 2
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O
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20) Luftverkehrsgesetz A|43%.
21) A WIZFSFEH Article L141-4: “SF27] A8X

A sto] HIBXMIHI op7Igt Eafofl wigt Y= A

22) WEATY AlTE ‘WA FO| WS I/ B W Fo 0§ PR Do A -
gdoz Gsto] RS BT, ook 2eh 4] Al A A B ALEHE 29
S A4S WS AR WS b oheh 1 falvh &alE xes Amo) A9 2
W7k oP AL Qg BV 27k o] BELETH wet 3FS Buehs Fof zeE A

Q) ol WAt WAL 87T Belst ot

23) WEYTY A66E,

24) B ABE(ES F AT 4ol i AP WP 24 F Ao Aol
Aol 7120 e AR 713 s dheto] el dolaligo) sele SAEerl Susl WA
HX) g @ eAlolely ] BAE FAoE HYS A

25) B34 AB1E,
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siAbe] ARE-Qlold diEjqle) A Ei= 1 SR SR Ayt FAbeje] ojstoiAnt WAy
sholths A'E AL Slnk o7 THRAN = 2@3Ae] MBI &34 @
=, HE AR Qsto] WAE ol distoie AL HedE Aok T

A7 Ak 2009 54 29of AJHI ICA0S] AL
= QIg Al3Ate] Esfu @ rE Y AAiAdEl Be SRR S0 F-AA ©f
TAIE Azl Eefu g E oK (LRt AAYEY Be ARt AR WY Foke
= AL gl Ly APAIES ojof e e wobgolA] Qxglrt.28)

Anpror gglef ozt HHAA FEAt FRAAAdS Aot o] Hatp sk
oA B Fe7] AN AUAA ZE)sies F40] Sl

ey 200999 =Sl Hefo Aol 7] AL AYE A=
TSR Sl 1 olf= HE7F Fa25l UL WA wet ARrE HA g R

ﬂH

¢

AGAGOIA B st B okt QIR BOFS ThRA) okl A 2008 68 A
Aore WHE FAIRE S ofa YRR HA] Ehs] Welth 20099 59 Aol A
9 4y HYoU §F AUTL oW Ushe AWskA g gtk ofd HANE sl
ek @ S7hE gich 10789 Webmibm wasA] Rg AN Adeke] Wass:
29 Aoz i}

26) 5710 ot Exel= QIeh A3AFe] Laful it K E sl dE 2 (Convention on Compensation
for Damage to Third Parties, Resulting from Acts of Unlawful Interference Involving
Aircraft)> 20099 5Y 29 AHsto], T, ZECHOIZ Jht Al=H|of, pxith Fulof, 1}
uat 778=to] Attt o] Fek 357=0] ZHYAE ZEe & 180U Fof WA E=d|, ofF
TFIAE 7187 Yebe shu= glok

27) dg7)ol oato] HAYE AH|3zbe Laful A (LRI EE o) (Convention on Compensation for
Damage Caused by Aircraft to Third Parties)2 20094 5% 2 AHslo] A, F1, FZE
Efotz, 7h, yolx|glof, afunt, Al=r|o}, 93tch FEjol 5 97wl ATgskeith of Fof
2 3578=r0] ZFUAE 71Este] e0dARE TaET ofF 7FYUE yYeke g vekE fith

28) Zntgeke] JHHE 3 =)o Bdtol=, AUFE - WA, HA=E; Katsutoshi Fujita, “Some
Considerations for the Modernization of the Rome Convention in Case of Unlawful
Interference’, 3¢ 3|x] A28 A1E, 2008, 6; Kang—Bin, Lee, “The Liability of
the Operator for damage to Third Parties on the Surface Caused by Aircraft’, 3FZ-SFH
st3]7) Al21¢ AL, 2006, 6; o7, “FF7lol ofste] WA A3A Eaful el H3t 2obg
oF WAl gt A - SRyl UvkEP RIS FAHOR", FF-FHTI A
Al22d A2%, 2007, 127 o|ZR], “FF7] FFAY A4 A3 Eafjo] gt A - =utg oAy
o W A S ARARKS SAHSR, SAANHI A ATd A2F, 2008, 12; HF

g ETIAbLR QI A4k AI3Ake] wjAbAQlo] g ICAO RofESte| tiFt =Ha AU

B, FEeeHssA] A2l Al2E, 2006, 12, § FE,
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o E 3] FopAE FB/E B olgstel A3 Sk WA AdE EG
8} A e }Oﬂzm ATLE 0.1 elsk 2ol B olgT Eﬂa 2AOR A34 )3

AAA w52 an A el A Ak ERAF o, FBALA SAo)A HEE
£ 242 A el A= 4 gt stolnt,
A ey At Aol duld waE $EE st A
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b B WHAA 1 Aol am Do Bk gaof
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ke B A4 HaAAE S AHERLEUS EANCE Stol -Ur
7] Sl Bof ek, Seiube AL B AL Ak BA
I

NEHOE ARALS AT FTAY BHAIAT HIUT ek T 913 FRAL
A% AEHTHIANY A2z AR, RES BUAS glow BB Ho] 48
o eSoA sk drhd e BEasbel 489 sbsAol Atk tht oo
a7k A7 EEekE WD @A Ao dste] tha atua WEol H8d 7t
Aol Eu

agd) AR Aoz A2y Also] B ‘oS g Aol FAPEY A HHA
of Wshe A9 o el A4 WAT 4 gonz, ofeh Zo| thA Wyl 48
Lo 39 BB gow wmutEth woF FAPE] wet 9o F3ediel H8H,

]

Al LU AY A £ $2 Ul st HYE goled fol YL ¢
AR Az, AFAHNE To FEANA T T BAo] glols FEAVE AL
Hof Sk A2 H3 % 9ok, of A% AT ATLE Aue FFAH AT 7
of LAl BT 4tk Aol FuANWANE Ik Jey o e He
ST} Sk Aolek o) dof Bdlel GRS SovRen ot
e 2AYA Bt Ty BeF 3R/ 9B Ea Zus whee] Setetdctd
Kol e Aolch, el ATl A Aol BA 21T Aol

olaiEAY 2HE Yo dth olof 2L X

s .

Tk 19 Atelol A Ei=o] FEAtoll AT frEfstar 5
S ot} Forum shoppingd W&o Z}o|7} 9}\%
woll zofo] AAE= Aolal, I Qo= i
Cdle Aoleh el el RSt A2 9
Z J =718 BAE Qlok 2y ol A el
Zuloldt EulEe mEdE X0z By 4+ Ao gEgEAtn G4 2¢ A3
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FE717F FEHatoll Wk @] 3 (air space)S T S Wlvl= E8j7F
ek A7 e, olele A9olE ol ARt SRold. zuldery B

w}2}(in compliance applicable air navigation rule) ©@<3d] 39S £33t 337 34A}
v 1 FeR Qlsto] A3A7E &85 Ikl strjet: MdS AA| Pt
WAel Sf4jolck s mobdol e ANFE ool HAE TS glow 2 F

31) Baganha, op. cit., p. 5, 14; <& - WA}, AA=8, 36,
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Py ATE AIFE 2 ANE AL Yok Ay FRA @A eagos
W& 2go] wAslL, ol H Fho] SARIYTE G217t Gt et e
3 Bole Bake o)A, 12 QT LaMlALS B HoF oAl WAEA oret

aeid) BAls 2okgokks ge) 9elo] AR o o BuWuIth = AR A
9302 AL, “FB7) LIAE WY Fo FT7] B FE7)RRE old Ajol} £4
o= Qlste] AL Ad) B AN £olE A4S AR, $W EE 3L EF
thol Alsapel dhete] LRIl ATk m Hol Yk “wlalEel FIIR skl Al
At A EE ALY &ol-T0) A9 EE GEvlRRE Hold Aol Bdom st
of el AE B AAHY a)-T0] A9o] E7] £aATE Ale Ak Hol QL

0 BBV FRREAAG] BE ARA 97 FolgtAr BA ot mohrof AlLE
A1e}ol= kA (Nevertheless ©]8P7F Z & (air traffic regulation)o] ek
s 39S SR AMIERE S &djlof thstol= HAMAEEo] ikl HHAIskaL 9l
o}, o9} T2 ©A7t gl AR HfolE ojet & o] sjAshrlole a7t mETt uth
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32) Nevertheless there shall be no right to compensation, if the damage results from the
mere fact of passage of the aircraft through the airspace, in conformity with existing
air traffic regulations,

33) o|17Rl, AA=E, FETHEIA A22A A2z, 29W; o)W, AA=E, AIAHHEI A
A17A A2%, 2008, 12, 205H,

34) 2otgorE Z\gstr] fIRt ggvlel ofste] WAE AI3AHS] Eful (AR ool A gt
BA Etlle 1 Ei7F B GRS Aofw Oﬂ ofsto] &= g iAol ZHestth AF
& WA, A=, 434,
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Aol Aol B G FA opsiadeh. ool diste] 2 1cA0] =ulgel A3}
£ 9% 5 goF & AR AexolA AFF Aol V FHL TN Y= WL
srdalo] oo ek 4 Folof Atk wimEo] lrk.30) Lyt 4y olele] Wy
ofg el TE B8EA Qe B
&3 oA
el SR EE £35S ¥
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(ABSTRACT)
Liability for third party damage caused by aircraft

Choi, June-Sun

The Ministry of Justice has completed draft of Part VI of the Korean Commercial
Code, “Carriage by Air’, The international convention on air carriage such as the
Montreal Convention 1999 and the Rome Convention 1952 and 1978 have affected
seriously on the bill, This article discusses especially the liability for third party
damages caused by aircraft, Some commentators criticise the draft because it has
followed the principle [doctrine] of strict [absolute, no—fault] liability of the Rome
convention, This writer has answered back in pointing that two treaties, which
recently had been established by ICAO, one on the compensation for general risk
damage caused by aircraft, the other one on compensation for damage from acts of
unlawful interference involving aircraft, could not successfully in effect in the
short future, although Both Conventions improved the old Convention/Protocol in
many aspects, In the meantime, the Rome Convention System is still alive and it
is urgently necessary for the Republic of Korea to have an alternative regulation
on liability for third party damages caused by aircraft, because Korea has no other
rules on air carriage but general conditions of air carriage made by air carrier,
Blames to the principle of strict liability of the Rome convention also is groundless
because this principle was adopted by consensus all participants to the Rome

Convention,

¢ KEY WORDS ¢
International Air Carriage, Aircraft operator, Damage Caused By Foreign Aircraft
To Third Parties On The Surface
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(ABSTRACT)

A study on a misrepresented B/L and Package

Limitation to a Carrier's Liability

Kim, Sang-Man

It has been widely acknowledged that a carrier’s liability shall be limited to
certain amount per package or per an accident, In this respect, the Hague Rules,
which was adopted in 1924, limits a carrier’'s liability to 100 pounds per package.
Numerous countries including U, S A, Korea, accepted the Hague Rules,

Nevertheless, it has been criticized that a carrier’s liability is limited even
though the damage is caused by its willful or gross negligent conduct, The
Hague—Visby Rules, which is an amendment to the Hague Rules, provides some an
exception to the package limitation of a carrier’s liability, Korea accepted the
Hague—Visby Rules, but U,S.A. didn’t, However, U.S. federal courts recognized
some exceptions in case of vacant B/L, or misrepresented B/L,

In Berisford case regarding misrepresented B/L, the federal court concluded that
carrier must held responsible for full value of the lost cargo and cannot invoke
the $500 package limitation of liability provision of COGSA, The court applied a
higher standard in the event that a carrier makes a representation in a B/L with
respect to its own conduct since it is reasonably expected to be aware of its own
actions, including whether or not it has loaded cargo, Furthemore, the court held
that the carrier’'s misrepresentation amounted to a fundamental breach going to
the very essence of its contract and precluding it from invoking those package

limitation of liability provision,

¢ KEY WORDS ¢

carrier, limitation of liability of a carrier, package limitation, misrepresented B/L, the

Hague Rules, the Hague-Visby Rules
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ABASSACHE BT 25 YA i FAA w90 FAYA FHL
slat At ofel A Ao, ol 19244 49] Haguet AV o2 Re AzHaA v}
W A 20089 ‘Ze|EgRAe) AROR duere] Holnh AW wAA Ze|Egy
o Fa gl thatel BuoA AAF T 4k gout, 9 a% shheS Ak Bl
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gt Al el G AAeTe TAGAFAALE BETA o Aol 2o

oo whe hEAQ SAeSALoletn B 4 ol AELEAR] HokEA ojwokt
oL} 2% SAIAA el FAEaHArbitration clause)o] AMgIHo] Qgieh. ole} waAA
L B8 AFLEAL stolA elel g3 WAHE HolEH o] ALgHo] gt
FAET A FAA AR BRANA vlFlAE o FAA Aol LEAF b

EEAZ 2010,11,01, =EAAFA 2010,12,09, AASEY 2010.12,22
R R R VRN
1) Al WAL “International Convention for the Unification of Certain Rules of Law
Relating to Bills Of Lading and Protocol of Signature, 1924”o]t},
2) AA “United Nations Convention on Contracts for the International Carriage of
Goods Wholly or Partly by Sea’o|® 2008, 12. 11, UNZ3 Z9olo| ua} Aeto] = ot
(http://treaties un.org/Pages/ViewDetails, aspx?src %, ZZ HF-E 2010, 10. 24.). 2010,
10, 23, @A ¢ Pk v, ZgpA AHQIE HIES 23709t0] 7MY sHglen 53] AlA &
RO BpFa F skl vlso] 9] @l it omN HlE LEjuehs ofF] 9] @l Zhyst
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4) Article 5. General scope of application
1, Subject to article 6, this Convention applies to contracts of carriage in which the
place of receipt and the place of delivery are in different States, and the port of
loading of a sea carriage and the port of discharge of the same sea carriage are in
different States, if, according to the contract of carriage, any one of the following
places is located in a Contracting State:

(a) The place of receipt;

(b) The port of loading;

(¢) The place of delivery; or

(d) The port of discharge.

2. This Convention applies without regard to the nationality of the vessel, the carrier,
the performing parties, the shipper, the consignee, or any other interested parties,

5) RHEZRTALS ALZAFDAN F Aol AEHE S5ALS LS B ohet e
S3h Ald 54T ol 88 SEANS BT AT M ZHRRTH0l LS B of
Yo BetesAolols dgo) B2 BAHoR R

6) A4 WAL “The International Convention for the Unification of Certain Rules of Law
Relating to Bills of Lading, 1924, as amended by the Protocols of 1968 and 1979”¢]t},

7) Yvonne Baatz et al, The Rotterdam Rules: A Practical Annotation, Informa(2009), p. 16.
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2, ZHECF X9 N 2 HYH AL

(1) & 43 Alozel gt 2 -L&ujA

ze|2gtde 9ge AdY A9t I A8l MABES AT Yot & F
A6Z9E u1S AsRAA FHE SEAFIR Selete AT LA

FHY Hgol HAHG
stejebe Aot A
EgFH g0l 9

(a) SAIAICFoIL Addtoluy Addpel gt
7

o
U
Rl
it
ot
=N
D
:>é
Y
Y

25FAY AAY 247120 wd gAY 480 9S
BAISEAL Qe 7| A GAA kR 11 kel Aol Aube] AdARH FAhe o8k AloF
o] AL mH 22 siAy HEss BEetA] oy AL AA = A
uro) A Ol gAOIZT B 4 o FAEA, B7IH, HALH, To)3 HEEHA
9F(Slot charter or Space charter)¢] 25 ZFt= Tt s4lslojof & Aolth 1) & ZHZE

S Aexo) FRAAE A71Aeselen seeke AEL 4} o
Ak 5ol olgAokel AL F FHY AeE WALSHA, $4714

20l

8) Article 6, Specific exclusions
1, This Convention does not apply to the following contracts in liner transportation:
(a) Charterparties; and
(b) Other contracts for the use of a ship or of any space thereon,
2. This Convention does not apply to contracts of carriage in non-liner transportation
except when:
(a) There is no charterparty or other contract between the parties for the use of a ship
or of any space thereon; and
(b) A transport document or an electronic transport record is issued.
9) B71AgEolet FEU FARE oS T3l GuF FEoA AFEL, FE LFEA w2t
g T 2 A71AY GA wEt Este vt o3t de Zehe & k.
o}, 2El =g Aix 3% FE,

10) 2HEEHE A1z 45= FA7IALES A7IAeF0] ofd o5t 52 ofn|dtttal 443}
9k ey S ol ZHEEAFAS] ol vlFe] Eopd FA7IAAEES Aidel B
o A AR 3 AAE SofuEY Yo" Ferh FAVALEAATL o3 eEE s
ol ZHEEAA FAVIAES At NAHAE H=H2R2 sA] i ArAeS

|

St o] epe RAZMORE £3HoR Helatn gl st Heb dAre
2= RHEAN FAse A7AEE ZAEA] P BRE 52 FA7AEE Y
foa A4 4 Atk

11) Yvonne Baatz, op, cit., p. 20.
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ARHozE § 320 2 go] GAT SHAF Sol AAHA otn £5FA7 T
Aol £5EAY SEAT A9 AsAE BB 98] RelwitHe] 4gstn
A

(2) & A ATz A% ZHEETH ] A&

2 2R ATZD N Aexe] oJste] B FHe| Ago| MAHE 9w AF

@ Aol o § 0] A$EE A8 AL Slek J § A Aoal o
2e2g7Ao 4go] WAEE A ebelnt 5 FHo] Hgo| AL §AAF
|

ouf bt A FART} OP‘d sel, ARHAHY B 2E5E 2AQY Abold=
2H 220l Hgo] Hrh webd gAAk |ste] dstgHel dE ol Al
af kel dstgde] Jgdt 249 ol RHEEFE0] 489 Aol

m. 732 (Arbitration Agreement)

L=
189 Haguetd 55 2] 8449 A% A4 2onay oo &
435 4 B 49 el s
F5el ek 714 %%94 s Feel AFLEAG 59 H 9ol

1o

9J %ﬂl% Ha Qo stejete thERt GARRE Abo]] Aofo|lng A JAS VM= RHEY
= A8 2ot gloha gt | TR 2t - A 2 ‘QE, Forol FagaliA, &
E'ME} A=, F=AFF3I] (2009, 8.), 20,
13) Article 7. Application to certain partiesNotwithstanding article 6, this Convention
applies as between the carrier and the consignee, controlling party or holder that is not
an original party to the charterparty or other contract of carriage excluded from the
application of this Convention, However, this Convention does not apply as between the
original parties to a contract of carriage excluded pursuant to article 6,
14) AZHA (Controlling party) T =&¢lol taf &2 ¥eAsto] mje] oFH a4 ol o
3 AAE AU EEEY A= T 551019 WA Fofl WEF ATE AL Qe AE wEt
o REl 2] Al 188 =
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Aol A At dAT A2 Ajte] Hal, WFstEsA T Arole dAHR FAA
o) AFS FARRE] Aol W71AL let o] Aok A3e] BeE ¢t AT At
= 7F8kal Slth. 3 2 2Eqre] HEEHe PV drole YR A
grofoll disl BARRRS] AAE QIFSHAT 25547 EHE AP T AT Ffle =
H2gqt2o] 8% SAzFE] Age] HA "t oo w2t diFeESAIF, 4
°f, 18|a FAlA kel 7IRlste] WeE= Adotgd S 22 A9 FAAT &E5H E
© A= GARAL Atololls AdiA oz FAA] AR Bt FAAS AA7E & g
AHEL, dFehesA T FARE] diFstaSAF 59 %ZHZ?“% By
Aol uhE} ey Ql 1131}011 |%= g8tz sk 7ol

= %%\“%‘/\ﬂ‘/" A7 58] 472
= SAA A BsfA

SAA A7t et %—’S—Zﬂok DP/\}x}4 X}Tr"ﬂ ohi 3 A1 °] A9] Hagueqf2]o|u}t Hague-
Visbyit2lZ ol & AlFtet= FA8S T AA Lt SAA Ao BgE FA S A
2ol A5 Adtsls AL Hamburgt2l16)o] velu . 2 291212 Hamburg 29
e 8 1 FHAE FLsitt

HH FAo] W3 =H =92 A58 (Arbitration) o] FASS F 2 A91x] wef
S T2 A A8 WAtk Ad(Declare) gt A|ef=oll chafAlgt Ae)d A-E(Opt—in)
of Hrh 1 RHEHSFAL YAAHor AHofxo] mH EH 2l ZUSHAY HIEF el §lo]

£ 2oy A9 A(Chapter)o] e 282 {5 (Reservations)E 83814 Y=
J38Y = 432 A14A (Jurisdiction)Tt A|15%(Arbitration)of] HajA= A2 oz 5}05]%"
g 29 LS Ix] o= AAdS T 5 UEF §8eta Qv RHEYSHE &

A ;s (Jurisdiction) ¥} ZA(Arbitration)o] I3t AHA AL (Opt—in chapter)——] o1

2e2ERY 3 FAZYE A8l e FAS Ao ST 194 S IS A
ole] ehge] Arolebn Wehi9 wel mel=RA Auge A Helsh B9 A,
5 0 AT FAZYT PN G 4L TAES] FAZFOI EARer
ol e aeeld EElo] glek )

15) Alexander von Ziegler et al.,, The Rotterdam Rules, Wolters Kluwer(2008), pp. 321—322.

16) HamburgTtZ& A|22% Z%. Hamburg#& 9 A4 WAL “United Nations Convention on the
Carriage of Goods by Sea’o|t},

17) ZH 24U A|87X(Application of chapter 15) The provisions of this chapter shall bind
only Contracting States that declare in accordance with article 91 that they will be
bound by them,

18) Alexander von Ziegler, op. cit., p. 323,

19) ZHEHE A752 A5%

The provisions of paragraph 1, 2, 3 and 4 of this article are deemed to be part of every
arbitration clause or agreement, and any term of such clause or agreement to the
extent that it is inconsistent therewith is void,
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2, Frigelet FrHX|] MEH

(1) A 99

ATl (Arbitral agreement)e} $- UybA o g A WAt YA el HAEEA|
T HE= BAS FAl oste] sjAs7|R Sl GARAL ARo]o] oFA
w2 Az AFE, F Al
£

I SIS RS SO Sl Sasl YR S sl 2k A siek
ol9} HHshA= EANY ST ZAES o AFEolS ddem gk 24 & of
Uzt EH3 & HAFARSE de® o AR EAEHEA St 9wl ok Ay
sl me=EAe QAdos ehdckt BRIt BAAEY Ao delst 9%, A
Soll #eto] AL 7] wiEolch, ool dhsf -2 FAW AR 25 “TATYet &
= AP AR 9 of o BAQle] dATE MEWA | Hsk] GARA}F Thof| ojm]
A A AT 5 U B9 AR B ARE Bl daje] ARHES St
GAb 7he] GO el ekn Astel Ak HTE HAGHRTE 2T tha
of x| Aog AL ¢t $FH 1996 = ZAH(The Arbitration Act 1996)
Aox ANYE WEOT BAo| A EL By BAE AolE FE glo] F Mol
A99g Beel s Ak Hepd wALE Aae) Ad AR ded 2ol A
A7sh e B Al ME G BRG] Aty Aol /1 BAel B8
2 Ao ofgE AoE Tt vAK Aol g el dHNE FHz
go] Aot & Aot} 29 7] 2 "YAFEAFA Y Sl 2 Ak -Eof
Aoto] AP ol AT S g WE BAS FARLOR FHRL Ak A%, B A

2k AloF Ulgo] -t 1 ol 9 I mEo] E50f A HEY WA dedE 2
AMA e Zgele HARA, S F24E9 52 sPARFE &7t ST ol =g
of Fdlell thste] Fedhs SPAAFEAYS 1 20| Ego|FAY oz = A
9 ol A HHE A vh, L AMLEA O 7Iske] SHAFEA YT} =3¢
o] Fdote dfolle 1 WA S50l B3 AL & Ao oyt dAds)
A BdE %ﬂoiﬁ TAEFol FAshs FAWA 2Ea He Aol BEsit i
At FUT HAR A2 ZH 29| Fpole § FFo] HEHe ofsidt

20) HA=, VPSR, 2rAAL 34T,

21) Article 75, Arbitration agreements
1. Subject to this chapter, parties may agree that any dispute that may arise relating to
the carriage of goods under this Convention shall be referred to arbitration,

22) In this Part an ‘arbitration agreement” means an agreement to submit to arbitration
present or future disputes (whether they are contractual or not),

23) David St. John Sutton, Russell on Arbitration, Sweet & Maxwell, p. 30,

24) )Y 1992, 4, 14, A3l 91tH7146, 91tH7153 T4,
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EA(Any dispute) = FAo] oJalol Aalvl2 oFgE 4 ok FATo=A A 3
ol 715 B4 ofet uiAoky o] Jg HAE ze|2gy
ak3 9t} 20

(2) FAAY A9

(o) 2E2ERE H75E Hoztel EHX
2HZETA A2 A2 e5lo] Yt Y7

she AR FadlA FA7H ANES sk et

_4_;

Azto] Mulo] et 5 o4 74

’

AN

(a) AN AHE &4 (place); £

) ofgf Faso] LAfshs H7HY] U
(i) &1 FaA;
(ii) EFA LA Fold 5=
(iii) &FAFolA FFojd 25E

Lo -
(iv) +5=9 2= A4F E=

o
oN

1o

(o) ’
A=A], T

Fste,

SA;
[}

1o

fr

b
ofN

0471*1 EEﬂE“T"WQ Sl ARE Aa(place) v T3t HaE(places) Tt
7 gt Favt odE Quet=A] FAskL A otk & 3 A5
S a7F B4 =7 AAE dulsheA, Be 54 7 H AR A9
= «IUIOP—XI = B4 Y 3 A7 FALSE ush=A BEgetA] Yt ey
o] BAl= Zr =9 AWATAY wiEol] #et g0 wEl Aok T ARFORA, AF
E0], 53 offd Aol gl HEHX %7H S BaolAd SAEA Al =
% o] AAlet & o Ho| il FAAA Al Faol A FAEATL A
A F

HH $aste vhet PO] ZH 222 AB0oAM diFetae-SA ot i A

25) A1, Add, “SA] T F A HEEA 1 -AEAE SHeER-T, H4 - 1
A2H 135.(2006), 179— 180‘35_

26) 9 Zt= 21) F=E

27) Article 75, Arbitration agreement

EELE

2. The arbitration proceedings shall, at the option of the person asserting a claim
against the carrier, take place at:
(a) Any place designated for that purpose in the arbitration agreement; or
(b) Any other place situated in a State where any of the following places is located:
(i) The domicile of the carrier;
(ii) The place of receipt agreed in the contract of carriage;
(iii) The place of delivery agreed in the contract of carriage; or
(iv) The port where the goods are initially loaded on a ship or the port where the goods
are finally discharged from a ship,
28) Alexander von Ziegler, op, cit., p. 325.
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dstolts EAA el ATz Azaa Aaseld e Pyt Gleh w3 5 74
AT6xE HA7ALEANY FA] Btel FH3tT Qone zE|2YRH A5 A
oA FASHE ofi 2ElY FANE ANNES F husResAke AT 25
o] 1 Aol e,

(Lh SMA| MEfn AH[XE S| He|
J A (The seat, forum or place of arbitration)™ A7} o]FojA= L& Wt} 29
oo AW AiE ATFE “FAAS PR 9 Gol2 Atk AAstel 247
2R AL AAlo] WAA ghee AEs slonl, 9=y olE EAATe] Tl
A FAAE AGEA A & ek 0 T S A AT90Z ALIE “ATo4Ze
Aress) 7yl i 0 s S A A2 e s ik s
oFo 3_1‘_"40] 041:}”&}_1_ TSl qlaL, EEﬂE 2 A9z A= 92 A A799
S s A el Aros

.ﬁ
il
N E
1o
=
o
Mo =4
o ©
&
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O,
o
ACH
o>~

BREA 5 SRl A Aolel RaRlel diEeA B 4
Aokl q e4200) el e e4auAE BEd] 5 A X0 m@ow

9
|
Mo
op
2
12
1o
W)

JA AololA] ASEE 5 S52A9 olderte] A%
A =TS 8T ATl FE A A9 AY Ee RHEHSE] AT9x
ANt Bastel 1 Lol GiA ot BAE 4 Atk ol W 0T AgEAL
AEesAore Aske oltekio] FHE A%H siREAEYl u WYEAL

(U.S. COGSA) A3z A8 ffutElo] Fa7} ofd7} sh= ol Bl Vimar Segurosy
Reaseguros v. M/V Sky ReeferAbA (0|3}, Sky ReeferAb7o]g} sh)sdofx AstEH olH
oFHe] A&A QAT S5 Al i FARES st SIS

SYE, AAA, 93w,

29)

30) David St John Sutton, op, cit,, p. 85.

31) AW A794REE AT98RMA Y] P 2409 AFSHFIYR (A7194R), =59 5E
of gk FOOF (A|795%), Q19 HWAAF (A|796%), MU T (A797%), L]l HA
oFA Ao gt AE (A798%) 5 Wt

32) Article 79 General provisions
1, Unless otherwise provided in this Convention, any term in a contract of carriage is
void to the extent that it:
(a) Directly or indirectly excludes or limits the obligations of the carrier or a maritime
performing party under this Convention;
(b) Directly or indirectly excludes or limits the liability of the carrier or a maritime
performing party for breach of an obligation under this Convention; or
(c) Assigns a benefit of insurance of the goods in favour of the carrier or a person
referred to in article 18,

33) HFd, TS AANES, BHAL, 318 Fx

34) 46 U.S.C. App. $1303 (8)

35) 515 U.S, 528, 115 S.Ct, 2322, 132 L.Ed.2d 462, 1995AMC 1817 (1995).
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ZH 509 AYE BAHAITE 91 FAE 71AstAA AEA ms RS v
= =S A3z A8l SfEiEAl ofyTrhal HASHTE 36 o o %5]1/‘1%
oH S SR B G AR HOl, S TAES £ AT A
o2 Hrk oA AHT Sky ReeferAbZd ] ml= AT o= MAA 9 SA=
3+o B33l HA (forum non convenience) S ZA 2£010 2 Flojd ALH|ES ZUHA]
e A BAG v ABALEU fusel 240 Be AgATIE A
AL SAE FEste] =] LA FAxTE BT WA dHFE = o=
o= sEAEER AsxE A8y 24 Aol fNtEel FaVE HA= ghevha @
AlSHATE 3T oo tieiAl= &EQlat T AlCF AT Afolo] AAEE FAEE AF
Sorom A A A799x At vl= FEAEER A3E Aol aAstL e T
ARAE Abol o] EoFup SRk 4= glom FAjoFAo] oJste] 5919 A Fete At
£ 7HA L& BeolE AW AT99x Alg WA vl= s e AlsE Al HA
£ et o ol FAAS &5 A A WA HAlste SFoEA Faw

Holof gtk Asj7h U380

a2y ojn] & A Qle wheh o] 92 A AT99x A n= s dEded
A3z AHlgd2 1 A4 Ao Haguett® A3z AH8F22A|, Haguettd|o] aid 2%
& FAASF (Adhesive contract)®] UFQl Astsd oS o]&%t FEULS

oloq AAMoR ST A9jo] | LA AR U

YR GAA Afolo] BRge] Abolth i olo] wheh o APEE AT99ZE AT A9
ol AT As shol 5 AT9ERE AT98EAK ] EHE 2ol WA £
Qo] Q) EL o|RE A EL WASE YA Aol Sokhe wam st 9tk w
eha o] A AT99E ATFe] A SAACE BAA 7] BokomA olRo] A4
FAzFS 515U 5 L5549 ojrokme] st AuHom £4910] Aok A
Hel B3] a7t MASlE T ol AP AT94z WX AT98%0] ofn AolE &
Sh Hio| opmz olgfd FAXTL Had A ATE Al $urEe] B}
HAE oherha molo Fth mel=gRd ATex AGS 1 BAA FAol B A5
o] o YAt YL, 1 B4 YA E Aol L4l AT} onE HA
AU Agshs 2470k ofWE 23 (any term)E FEST 7RI Qon &4

36) T. J. Schoenbaum, Admiralty and Maritime Law, 4th Ed., Thomson West,, p. 592. Sky
RecferAbdel AL UFZ, HASUY AFAEAZTE REA- 18 A5z AT
(= T34 Sky Reefer AH1S A=~ Fr=aieta]A] A20d #22.(1998), 237H
ofs} -z,

87) 9] Sky Reefer Wl o[ mlelpide 9% FAxgo] v HHBALEH AFHA gt
ct A v Qltk A543 AP Mitsui & Co, (U.S.A.). Inc v, Mira M/V, 111 F .3d
33, 1997 A.M.C. 2126 (5th Cir.1997)3} A|9&3] SAH Y Q] Fireman's Fund Ins, Co. v. Cho
Yang Shipping Co., 131 F 3d 1336, 1998 A M.C, 583 (9th Cir,1997) 5o] tjEZo|t},

38) U&7, AA =&, 267-268H Iz

39) o|F% T4y, BrgAF (1992), 177H F=
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Azt Af Aeigare] Sool ofa) B FA ATsE A2% £ FAA 0|99 FaolA
FAZE AYHOR dAstol L5 FRY FASE SO8 st AYHOE &
Fe Az & FA Aol of@A HE ASOIE B FH AT9E APl SHfEol
manky & 2% ek JEu $o AW AT99E AL uF HHBALEY A3E
AT WYl Haguodd A3: Asy 1ein ze|2gae] myeld & & g
Homburg 3 A|232 AGe] #3<& 4w vS 2 359 Bt Folo] Holk

APE Y 2G5 4 AL FU 0T sepHEE 5349 o] rokze] A
57 olagAzaol AaEol glof Au 25919 Aol AAA o4 ke o

AN FAHE AWsHA He A7 AstE Aol olE olfE FEeH &5 A
Uit RS AUSL JoR PEehn ¥ AL qon woh Eg Ze=gd AT
A2 olm &AM 1 Aol oFA 5219] Aol Add 4~ Sl
& x A2 6719 WA FAA F 5t (a)Z]2 JFAstal qloens 1A
u]=+ Sky ReeferAbAo| A9} ZHe =0]= dHhAis) =

(3) FAFe T £A

SAEE = GARE Atole] AR T Ao dAT EAS =771 Ao Aol of

d BACA 27l A=l v BARRESY Ao 1A W89 ghlAe EiHel]
9 7ol Auelel zoke FATOlel WAo] AR AL P AL AT 9
0100 ofele FAaele] AT} BN 4 FATele] AT (Agreement in writing)
Foloiisl S4H AEthgel B, SAEA BN S8s) AT LS Aas
ZHDQ} LXK} AFo] 9] FAA 9K (Charter—party contract) %9 A Z3}0] B-HZHQFOH 7138
WeEle Mgyl 748 $4=Ho| S7 54 HA(Incorporate) El=X] 3= EA7} ok
At & A=Y 4 3]——101]—4 Hel BT Ao elfiA= iEﬂ 2] shofl A
5 os) BA9) 247} Y Ao BeEna 2ezgde] Aol FHT HsEe

SAF T SA=Z —1':“/‘\‘%"3011—4 AT wAsiA =sp7|2 skl of7|He SAES
A dsiy ZE=E2 Y B S J‘j*@l AW E7|2 Ji
SARe] A 8ozt ST MHOR o] Rojxof Jtrh= Flojtt. o2 BHs)

2 A
Ax FAZAC] B MY % FUE wm ‘19589 AFFABRY 52 2 A
ol T Fop(olal, ra@etoleta W) A2z AzaHo|A Aol gt FAFI,

o

10) BYZE, AAN, 379 =
1) 92 He eHAFUTAS AU ABeSAKY Fel FAGH (W821R), H718H (A
842 L ofs] HF 2 Magd H4F

il ’ﬂ ALA (H847x) 5 SAA ol A &
SAAE FRAL ULk, ek S AWA 2 SAAS AL LA
(Owner) &} &A%} (Charterer 7} "}
492) A WAL “The New York Convention on the Regnition and Enforcement of Foreign
Arbitral Awards of 195870]1, ©-g]ubab 1973, 2. 8. o] ok 7Helatgict.
43) Article I
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FARES] ofato] AWEUAY, HAl EE ARE Lo BFE, FE A 4o 27
2% EE FATO S mEt e s A,

d o2 FAY Asxi

‘D FATIE AR sfojof BrhH28.

@ the 7 o) 10] el Aol olE AR o3t FATlR Bk,

1 BAAS0] AEE BAo] A7t EdEo] Qs A

2. AL+ AR - HA R BAAS 7E BAlgwke] osle] wahE EAo] FATT} E

oot

rot

3. 4 TARZE AR Zboll wghE £49 Wil SAR7E e Ae FEsL A
0 GARAE olS tHREAl o B9 st SAR Y] Ao Bete] a3 ok
ge| Atgstal ek 53] FAW AI3E 320l WA= FAR L gAe] AAIA et
so] FARe] YA dHE ZAol SUHE AeR oddETal stHAM 2 FAHY
Aref=ol s wkaQl Hsrt k4 FAG N MEEE &5t oIt ST
E ASsHA At AT sHde At TSt #Hd e AlstL
Ak H Sthe & AddohE @ 2 SAY Az AI3E 359 2 ST
TS & & e dniElel visto] AUA|A gt ghol §IA] ghen, o= st
SAIAE AL wdete] 7 FAHAM e wadt AT FEAdl M= Fa
7t HOR Qo] oS3 X Eoldde U TheAe WiAE & jlenR o FAY
Algz A3% 35e AE 7IEol WA sAste Jlo] Bt Aes ydn, g EEﬂ

2FAL A3z)of|A] RS A ] FA V\VP 0} 137\P°ﬂ tHOH g ohee

A Aolel B4 A 279 749

1A u-m. PE tlel A9 SEAHE AskERONt S ALl Wapel Slsi

T ARAS FET o, P WA SSACES B - BAAAGORA AR oan)
e A9olw A% el GFol giek. mebd TRo] A LEARY BSelw 1
2 QI3 A SeozA el FA] B Tl WEA Aol Ystelof & Aole).

o1
i ZEHEEFA A5 A4 ooty F A A HsiAe, 1 Bl 240
A e EEA B BACRA TAY A3 el JJrOHHi 29 BF
FEE| meEfol & Ao|lnR RHEHEAFZ okef TA Aol wEE ol a5t

2. The term ‘agreement in writing’shall include an arbitral clause in a contract or an
arbitration agreement, signed by the parties or contained in an exchange of letters or
telegrams,

44) FQ=, AAA, 4008, AFE "FAVSASAE AT AL, SAGAEAANA FAE O, BFEAL
135-136'H Z=x,

45) Article 3 Form requirementsThe notices, confirmation, consent, agreement, declaration
and other communications referred to in articles -+75, paragraph 4 shall be in writing,
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4) ZAgel 9 Aol FALRL (Maritime Performing Party)
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L 7194 (Group of company)?] Hz|} o o
Agol oA A3AE FAGY A FEEH= Fe7E Aokl 248 &
/ol AbAbel tiet A= EFAFY] o GARA Atolo] AlAH F
g o A ke Al welAe, 98 W Al53929] A3AE H?EP Aok e #5
Agol ofste] Felo] I At FAT Y AAA T ALHARA o]
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 o)d 4 Sleka sAstolo} & Aolch B FASlSl AHA a7 4 oA
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46) ZEEFFH AR 15 APOIBIAAE F £ 659 ol AP F ARGl 2529 =
23} opstaol ] £420 2 Apole] 7|7k Bok 24209 LAY R olgslAL ol
)z Qg A2 ousitkn FAST Atk EF SIS AT (Port area) HolA

F

$9& AFstAY AFs7IZ ot Afovt sjioldgAAtR 2ot RHEEA il
AP T A EA A WEA BAE A ga ARPNY LbBe) £3

oFsigolHel e4Ee] Bl A7 4ot SAFeEele] A9 Furd Yt s
B4 Soll el SATOIHTAA o3 AR Trhe 5o ek,

“Maritime performing party means a performlng party to the extent that it performs or
undertakes to perform any of the carrier's obligations during the period between the
arrival of the goods at the port of loading of a ship and their departure from the port
of discharge of a ship, An inland carrier is a maritime performing party only if it

i

J:i

performs or undertakes to perform its services exclusively within a port area,”
47) REEEF2] A9z,
48) AFd, AAA 1274,
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o= SEA oIt 49 HFSHE-SE A A A827R A3 7|7HEAA ] dF

24 AR “A7]e-4A %K (Contract of Amount, COA)"S L3l= Zlojgtal Hr o]gh
A718-EA % = AT 71t Bk ol o] digh FejEAAF B &5
ofo] zEHog ZHAgH AR VA M= NEZFALY FHE oY= o
th50 ZHE2E1A A1 25 = diFgstEedActe adegA O A F%o 2%
5 Q d&" 49 &%, O UAT FAH s|tolgte Al 7HA7E Hasitha sk
otk olget axEo] HE A9 dFsHELEAte] FARES REH 2 AT9x
of Bstal AF FAES] AU} ool diste] RE| 2Rt Ao A 2] AT
F ks & R 2Etzo] AgE s dgstEESA el daiAe SAA kR At
Chil Hopa ARt o] HgHct dtH ZE| 2w A80x Aol wel Aokat
7ol ¥zlo] AEEE ggstEesAte 1 gAY RE 2ol HEEE WY Yol
A Qs Aoltt, wEka v diFsiE-eSAoRelete R 2E1A ] A8 uko] A}
g, dE B0l dA&H IegAA oY A A G 22 Hf-ole ZHEEE A80
z27F AEER Ferhs? H REHEFE AR 250 A= diFEESSA LY a3t
Tt Hapske 7)E, 717k HATSY Rl d8i 5340 A%t 7|E o
YAE A gond FrhHl A9 oE Eof F e HHoUE A& E3t
A4 3t Ao 2 2tz o] H&Hths dio] k. old diEixE RHEEE
A8ox A3golAl FgstL e 5 gt 25897 HF0 ¥R, 25TAY AR
2 5715 58 UHSELEASY] U002 AHYT ¢ Jonz oet H9 7HeA
o] ZHEg2o] AEjo] Hi tgstESFARIA R Av|roR 288 5

)

(2) dFsEEEA%S FAUA

Ze|2gtd ATsE A0S, chetEesAcke A5 QYT 24 el st

49) ZHZEA A1x 237,

50) o=/, AAA, 211W =z,

51) ZHZ2E3E A80x A1F,

52) Yvonne Baatz, op. cit., p. 248.

53) Ibid.

54) Article 75 Arbitration agreements
3. The designation of the place of arbitration in the agreement is binding for disputes
between the parties to the agreement if the agreement is contained in a volume
contract that clearly states the names and addresses of the parties and either:
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(a) Is individually negotiated; or
(b) Contains a prominent statement that there is an arbitration agreement and specificies
the sections of the volume contract containing the arbitration agreement,
W Hebol Agole ebalie Aol Uu 2 AhUYR SES Aoz A
& Sl FEYA AL 5ol T2l Afolthel i A e, old Hotd
Aok 9] o—roﬂ“ )=k 1998 Al (The Shipping Act of 1998, 46 App. U.S.C, 1702)
ol B3 HEAFA Q] UF “ﬂiﬂl’\ﬂl"* Service Contract, S/C)"0] 1A= 1 Q)
56) Article 75 Arbitration agreements
4. When an arbitration agreement has been concluded in accordance with paragraph 3 of
this article, a person that is not a party to the volume contract is bound by the
designation of the place of arbitration in that agreement only if:
(a) The place of arbitration designated in the agreement is situated in one of the places

55)

o3 Mo ofd
HO 01')’ ﬂgﬂ ol

referred to in subparagraph 2 (b) of this article;
(b) The agreement is contained in the transport document or electronic transport record;
(c) The person to be bound is given timely and adequate notice of the place of
arbitration; and
(d) Applicable law permits that person to be bound by the arbitration agreement,

) ) £ FEA, () LEARE S4E FHA, @) LEANE 24 URA. @) 4%

o 4 MAE EL 4% oFsia
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77) Article 22. Arbitration,
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(ABSTRACT)
The Rotterdam Rules and an arbitration agreement

Lee, Jung Won

There were several attempts to make an uniform rules for contracts of the
carriage of goods by sea on the international level from the making of so called
‘the Hague Rules in 1924, these attempts were eventually settled with the
establishment of so called ‘the Rotterdam Rules’ in 2008, The Rotterdam Rules has
several provisions for an arbitration agreement which is one of the dispute
settlement procedures arising from contracts of the carriage of goods by sea, The
Rotterdam Rules has tried to catch up with the development of transportation,
especially in relation to the development of the multi—-modal transportation, In
addition, to protect the shippers whose contractual position in contracts of the
carriage of goods by sea might be recognized as unstable the rules have introduced
various kinds of systems, i.g. fixing the places of arbitration within the rules, In
this regards, the Rotterdam Rules has fixed the places of arbitration for the
disputes arising from the liner transportation, On the other hand, by providing
separate provisions for ‘the volume contract’ in which it was presumed that the
bargaining powers between the shipper and the carrier is well balanced and for the
multi—-modal transportation which is characterized with the use of containers for
the carriage of goods, the rules have put forwarded some provisions for the
arbitration agreement, Also with the definition of ‘the maritime performing party’,
the rules has tried to regulate the said maritime performing party who is regarded
as being employed for the benefit of the carrier with some provisions, Even
though the Rotterdam Rules enhances the parties’ freedom of contract by allowing
the places of arbitration to six places which were stipulated in the rules for the
disputes arising from contracts of carriage, it also tries to protect the cargo sides
by fixing places of arbitration to the said six places, As to the selection of forum
for the volume contract, the Rotterdam Rules has separately enacted the effect of
an arbitration agreement between the parties of contract of the carriage and that
of between the parties of contract of the carriage and the third party who is a
bona fide holder of the transportation documents, With the forum selection clauses

in the rules, even if the rules declares the freedom of contract to the parties of
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the charter—party agreement as well as the volume contract where the Rotterdam
Rules applies, when protection of the consumers of contract of the carriage is
needed, on the other hand, the rules also restricts the places of arbitration by

limiting forums to six places,

¢ KEY WORDS ¢

Carriage of goods by sea, Rotterdam Rules, Volume Contract, Arbitration agreement,

Arbitration clause, Place of arbitration, Maritime performing party, Charter party
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hm, Wz Dol Bolsto] A AURE AL AN U
e, olefat BAe|A B EAel BuAE A BEA Sk
57] 9% FEEel gol olgHLry 4 olHY FuEe) Wi
AR A9l AEA A9l ueba AEo] ol AT 2B ol
o oledt WA WHAALL NHoRE £44 44 2u Y
staizfol <A Tith ShAluE Bl AAle) ol g3 AR A
HolA Bele] ol B3t Aoz BHTES S theln P, &
o2 st JbPEEY JUEAZ AEHT Jg A9 9L 99
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(1) AF4 oA

Ak A ol webd tefRt Hge 7 ¢ AN 3EE fe Hohkd
SEATE D7zl AAA Aol A AFEAY Be 3EES AES st Be 1 old
of guftof|A] wmfsiar, Rt Al TS AlES SRl Hujd & Qe dWHE
ofsk= Ao olzta Aog 4= Qlet. Wrloll= FolA FUsHA dufA ke sto]

A ASEL Sl 1 Wl TEE7IR SAA e Aore] AA R Udt WEi(a
statute on the unilateral termination of exclusive distribution agreements of indefinite
duration; ofs} "H7lof Ak o]} Fch Atz A2FFelAE HHFHA RS 91et kst
Al 2ol Aofstar Qlrh9 MY wufA|oke] Hge Awi ﬁ*ﬂﬁﬂﬂlc":o =&l AlerS
ZlRom 3t ERAOfOlHRI0 5o Y, divhA, dige A, =59 =Y S

) TAA R g A ok A= T AR stolg A AER <
u, AlEe] wufol e ARE 2Adstol HjAR & FFAt
of QlojA FHAY FuHgE w2A sHA, BujAre] P9
ATSAs s AL, AEujrrA e A4 Hofsths 59 8= Tﬂ A

7) A ok Aok Blalo] BEtol= olE3], =AIAFH, WEAR 2001, 588wl .

8) 2009, 8, 21, HAH FHANAAZ Y "FAA L EFHAHYS % 7% 9 7% Az
O AL Y AA T EFAANAL] SolAUAT FAWES HH oA ot of
Uel oA ofE A8 elol 23FAI7AL )IgITh

9) TaAE Bzl AAA ZpAle] AR AFEIAY B Fwdte AlEel tisto] '5‘Wr e 19
] Rt A wujate] o] Fi}k ALt w EAA A wd 4= Qe HEE st Aok
(any agreement under which a principal grants to one or more distributors the right to
sell, in their own name and for their own account, products manufactured or distributed
by the principal; GEHYS Hammonds LLP #7|o) AFREAQ] JREHAo|H H7|o] X 3
A FERgo] ofdE HRlth ofst FY.).

10) FARAE UNEZuulE2F(UN Convention on Contracts for the International Sale of
Goods, CISG)9| AH|of=ol 2Agchd EFujuAora] Ao tistol= 9] Fofol 282 Aol
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SR SoPk 718A Askaol Soizict, shu Bl tho] Bt ARl
27 okm ghdtel Amojeh BATH AT ERE) oleid HolAl WAL £H Ao
ohet 4 Holet, FAHCE WA Al B 4 oz Ao wslel wopH ol
@ Z(territory) !V, TR} Fh Aol HHH Ao ofyw uEH ol
AR oo Tt %L(excluswmy), A7t Aol B ZF(resale price)l?), Hofjzt
7b Fall AlE BRAEE Fecte Ae 548 £%(non—competition)!d), FujR}7}
TEAY] FarAg Ao E}E}OF Stch= Z 3} (compliance with advertising policies)!4), T
A7} Zhzzolof sl A olgi} A|HES FASH X3)(sales organization), -l]rUHXV}
pEAERY Pulsol st Ao BI¥S 74T HaTuPe] B 2F(minimum
purchase)ls), BejA7t BELEL Gfsto] FRAe) ARE AT RS HEIE A
32t sF Z3F(license to use supplier's trademarks), A2F7|7be] TdF Z3}F(supply
period), TUjALe] HETFO| AW}t Ee Ao tiF HEE FFAA Hist=es sk
Z 8 (report) o8 FAJET} 16)

(2) MIAFH A A ok

AFH Goj Al Bol AGET AR, B mebd el gAYt B AR

Ak 59 o2 A9 Aok A= ¢l vAY TP AGE XA &A B 4= ok

o3t A= Hujrt F7|ke] AHA FFAREE FE5Y Fuljste] A3 A Azl

= 25 ZEa Qo o] 29 =99 ARl HujEA ek 2E oty & Ao 1D

A S A ko= AZE, S5, AR & 534 A gt AHEE o=
ok SRAITE §] Fore EFufufe] sFE O] 1A E Y Q17| wiiol HujdAel wopRte] B
Hol| Tatole A3 AFo] it

11) 2009, 8. 21. HAE "ZAAFY e EZAANAEY] 59 43 d 7|& AR A23oH= 2y

A o & —E—QOV] 9% FAE EFTYTAAGLE AL AU, 2 LAY HA = 013]'01
S Fule w97] $Jete] FAANIYS = "R AHES] Fdet Patol] theh AAAR
< Wgsto] o] Aol FUAIR el P vA = A=TAFAAY Aol distole HEEHES OP
ek o] JHAPAZ-E 2010, 4. 7. A=}

12) 2009. 8. 21. 94 rg—zﬂz‘]%ﬂq ETZANEY 59 13 2 7|2 AR A4z = T
A7t Qw7 AE sk WAE BFHTAATLRE ?V*OPE At

13) 2009, 8. 21 #HX|E "FAALALY] EFFANEY 59 73 E 7|5 Asx AsTo|AE o
Ao vlmA kY Aol AAAZHTATE BT ATAATLE g5k SISIT

14) 2009, 8. 21,92 H "FAAHT] EFAANAY 5o +3 L 7IE A8 A= o
AFAAZE AlFAE] it FaL - Axu]E HuEeY FRE AohstA AQstol SWiAdAE
stolg A EHeR ot 7 % SATAAGCR F7 0}1 ATt

15) 2009, 8, 21.HA|H rilxﬂfll T EX AN 59 73 9 7S AR A3T A= B
AN A o g A 40}1 olfdt HEE A OW ot 3aAE AdE s
T QTS o= AS EFATAAGLE FAskL AUt
517'11] }1 3] 9] A (International Chamber of Commerce)oAls FEFETha) A A kA ( The ICC Model
Distributorship Contract)‘:" 24 OH/\ﬂ E:LBIL =y, Ay 1_4, J‘rUHﬁZ“OkA 259 HojFa Qi)

==

1991, 2(5), p,172,
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gro| A A A 9F(License Agreement)©]A|qF AF&2}(licensee) 2] ZHA ALES 38517 Y3l
A AAE= Aol ofye} AREAZE FR A AakS FAISHe] A3 Al #ejsty] fI7F Sh=

NN RRA A A8E Hete AL Ak EH A7) BiBA Pie
e cloltiActoldt, o A3el HelHiconsort A4S SLEqolE 14

=0 BAIRE & AREAPA Tufst= Zlo] ofuet AREA}F S HALY] Folste] AZE o]
2 7AEY EA o] Fustct 19 o]t SAlst Aost A AL Y3t glo|AAA
ojt}, o] HLoll= AT} SRRt Fostel| AHYEE EAS & Y Tol F&ste] #

mfj et 131?& gol LA AL ofd ARGAE AlEE AlAtete] widitt= o
A A ekl Aot T2, SRR o] et Shold AR Vs o Re A

ofnt FYstal, AMEAR= = Ak(licensor) oAl AHERE(royalty)20E Agdh=d IA= A

of ofuet mlEACkE MR setael A GUATS Husta sekae] FuANS
Eslof depd ARl ASle T A kel Welae] A9leh FASH] we] B o
Aol BE ol gloh 2o uAY WohHAG)E FUA e 4 ek Beh,
W weiae) AT BT F F7b) 4%
1. LY Wg
AAROR Foj A dstel MEe] MBS uhAsH Gl Uk Wrle] 5 4t
MR MBS R 9A gk

o Frjol BaASI, SelteE U el Frhe
cht, sl aAckl Bl 2 7 AHCE Sl

18) oj#jgk §89 Ao diatol= FHAN AT A TAARAEY] gt Yate] gt
ARAH A FEFT ek, o] AWeIAE Zujo] Fake vl Beje] atel olTARIR o
A deHge AR AUk,

19) =8 2ZEo9] A7t 2ZE oS AT At Atz stolg st E St

ALE Qrh o]H HYol= EA AU AES wulA Ak (Distribution Agreement)o]Efal

Eolu], A2 1 YT HYH wujd Ak Sl

gfoldaA| ko AHERE Agthe WS ZA 2AZA(ump sum royalty)HAlm A

(running royalty) HEAlo] Qlth TAMHFALS AA 7|7t =olo] ALEEE u|g] Ast= HRlo ]_T_r

AAopga e sl £ wjage] u@stel GRS AFSHE WAlolth oW WAl o5t

o] AHERE AHAsETtel BAgle] Huj A oA HAFY G| e =o7F azE A8E

g itk Eof el 2 d S E e FAdEAo] ARSI SAbe] wugel] &l SIS

EP A& Y717 49 Aot

21) ICC, The ICC Model Distributorship Contract: Sole Importer—Distributor, 2002, ICC
Publishing, Inc,

22) FEAP A= EC Treaty A81x WA AgexolA FHAH Bt #4& Fi At} o] F
Al81z A3 A HujFA kol ko] dlef it & 4 U=F Sk QUoh ofRt 4o
webA AAE Ao] “Commission Regulation (EC) No 2790/1999 of 22 December 1999 on
the application of Article 81(3) of the Treaty to categories of vertical agreements and

20

=
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o 2
1 kL

gt Aoloh, Lyt de SAAUN AL BAZE TFAA NS BT AN
% 7l 710l HufA o A o] EE A B8-S ekl A=, o] L
009. 8. 21 A=Ak, SHARE ¢ LA FujRp7t g A ofo] FaE Fof
A= ’%EH BARFE & o Ao Bt A diste] ojuHd dAE Algsti
x3tal Q.29

A

[\

32 oh
XNl

2. wylo| mojH Aol Lfg

TdHd™ o

(1) 489 AA

07l wepuAerde 19614 79 272 AYEAL. fYe ok FHES wREA
of FRE AckARel Ackel Agol saicha zietol olo] Bolakt A AR
Ak, W7lo] AWAES WAPA] dstol AT Aol BRITGL HyT), Wl
o3l oyt WAt 9o FRAE skl AANHS AR, o)A 1 3
4 SEsts 27 BRI BREAGE ddder FaAPoRN 1 BUS AN

o Ao sl AL WAL 9 W APk

(71 =i & A 2K Distributorship)

SaAE TR Al EJFUHX}QI olF1} Ao ®E FEAL AR E
3ol Al vl HEhe Sl AloFo] A oIt WXl i i
=3 A9 74]‘11‘:013}# stojete 9ot 22 71E2A AR E 2 Q1o wul A oF
02 B 9ch 29

2 He @4 Aot A& tut, FH Az 13 A2zl B ARE
=87 dufEehE 2o Qle ARt ofyel wuiarh g o)A wufe] iR |
Gl Q= 4-P-(quasi—exclusivity) = 582 Aofoz Bl Qlt} 26 S4-9] A9ol= A

concerted practices |t} SFANE o pA o= Huf A Y] HujRTt FFAANA HAHTE
4= Aol st o™ Aol gl

3) HACF dutell wet AlA 2+ =] Yw#ef o] #stol= "Dennis Campbell, International
Agency and Distribution Law, 2007, Lulu com, 2%,

24) Joost Everaert(if 17), p.172.

25) ibid,

26) Distribution agreements pursuant to which the distributor sells in the licensed territory,
almost all the products covered by the agreement, o] ALE7} Eojo} “TjHEolgtm o1
I 4 QeAle] wete] WloHAL AEY 0HAES HohsHE AL THRE HgeA T,
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oMo A A HoR BlEHA Aofoltal st Jlojk A At Erh 4A]
CR=l

Y L QY S B ohsn Sl St Bl e
B2 sfeha, 1 Rl HAY A%Y FRE skl BullA AP LS A 5
s APl & Hol AT, WA A A ol AL AT, of
e AU AR, BT Soleh 20

22|
Aok7|zke] AR ek wolAAoRto] & wo] Agholet, sHAE 19719 ARl
of ool Al ¥l AAE FEHE AepItel A Yojm BEAQl Aoz Hu
AN A Ao AIgte] BRE] A 6LelA 3
U A0l AAFRLAGE BATE S, L 0] 712] AFFRING B34 ohd
shel mogAcke AEE f1

(3) AvfApe] BAAHTA

7)o A oA oFe] wujzle] BAMAELE= £AH AN (compensatory indemnity)
J—} B35 HH(complementary indemnity)o] Qlt, HAk= Aeke] Tabx} dxto] gheld 7]
28 A s Ak F2E BAT Aol Apteld ATaol e w4 T

Bt o wAe B4 g Az A A2 S ol F ATE AT o
o3} e - Fol - MR 5 FA AFS FU & g AR YL, FHE
95 7170 FstaAel BAgel FFA A%e IYHOE FRAL Hool FFA
7 ol Al AFshor she HAS WAk chuk, AFERIE WOl Fhat Akl
o2 Qi Aol FidelA Bl g nFRae ) sl FAs

75 ovﬂa% GAY, i) AFER FoIE FFAT Ato] olo WA Hi g
o A, ) Al B Gsjel B} el e Al i AT

FRE,

of,
el

B0MAE A B5TMES Boshs AL i
Everaert(7f 17), FN 4),

27) Van Bael & Bellis (Firm), Business Guide to Belgium, Kluwer Law International, 2003,
p.432,

28) When an exclusive distribution agreement governed by the present law is granted for a

A5k =ty BAEE ¥ Qck(Joost

fixed—term, the parties are deemed to have agreed on the renewal of the contract,
either for an indefinite duration or for a duration specified in a for tacit extension, in
the absence of a notification by the parties of a reasonable notice by registered mail at
least three months and six months before the agreed term,

29) &4 717+ APgskedl SlojA W7ol HAL AR, wiEd, WjEHY FUAE, AR
55 183tttk gkoh(Van Bael & Bellis (Firm)(GE 27), p.434).
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3. 7IEt 22 27to| Y

wlel ol9e] fYTASE BuhFAIAL Bl FFA i BARTAL <
Aokl dme WES FU QA gk o, SPARAATELS SRAT ey 40
of webdl chelabe] Helo] et MARTAL APt G, WS F745o] of 73
FFAgstel Bolde] 331 et BT RS As Qe B éw%
o] sUato] ohlAuk ofefelH M uie} ol ThE
DA B S §2AGel] BolA) BAHPAS AFE et wm of
dolA B vhe o] Anale A B UFL WHNAL, THAY FSolt Wil
HAHTH hstel BHH Agoldt.

A (Handelsgesetzbuch: HGB) A
Aol st MARTAS AR 9k
Aefel F3A A FHVE B ol
Q=] Zakn gdrtn ko By
491 948 a3t 2ok
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thsto] ufrt
Ak dufjatol A H

D) Bl Rp7E Tegh wfja=elo] ofy

A e Tt B84 gzl =
o7 AFo WuEZYE FhriH Jgruﬂxm x}g] =L =
otk FAHoR TFA} BujRte] JAYRAL A3 T FESAL J}HHXm e
of olA FFAe] FAE Z#S}E% AU B AR Stolg HAEFS FujstES dt
AU mhjztE sle] T o LE MU AS 95t 2 ZETE iU ZEAo|A TRt
FAgL S AAGE aHde g aolA] Ao st FuE Age)
=5 e Aeole duiAvt FEAe]

ii) A7 S E A eko] Sad Zof
TeE T ARS ‘ﬂ%@ &435): ojg|gt o= A Ao HAH US Lo

]
o SEAE eAke) oA

re
ox ¥
™

= ox

o

-

)

o

o
oEL
JN 1o

rlr oo rir
o oX
_x;zl
£ om
o
okt

i} EL—I
;2L
12
oft
2
BN
)
o
i)
i
i
2
s

mh—“#

R

30) Council Directive 86/653/EEC of 18 December 1986 on the coordination of the laws of
the Member States relating to self—employed commercial agents, & Z]Z] 9] LH—Q-Oﬂ Hoto
R, AT g, A AT A ALE, SRS, 1908 B2

31) Ulf Wauschkuhn, “The Distributor’s Compensation Claim under German Law’, I.C.C.LR,
1997, 8(4), p.124,

32) ibid,

33) ibid,

34) ibid, p.126,

35) ibid,
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V) FFAE Aol FRE FolE Wil FHG VAVARYE I olo)S o
B 9e R FFAE 71E0] nAT GYBAZ FAAA oh o4 AR BAOR B
o 7129 FEAe] nAolehs wule] dafA GABATL SPE Aol Hze 1A
o Brh A45RY Aol udo] AFAY HASE BI Fujss Zol4 Bl
Aed oz Qlstel Fujst o] B WAt AWAS YA Aol okt
AEAA R Tl thstel B Y AU FRHY DAL AFAY HACE
g ofue wolde] YR L ohTe A AE Tefele] 4FRE TuIFIH: ol §2 )
F4S wobgolA Yskthan W, Wulde] oJshH BHY nATAL BolYALel F
28 FolE FFAeke] BANA A&uolof sul, FFAL o] Astel A%H Sl

APAL FHEH o] B WA Yot

) WAL Acke FR2 Al

5
dofo gt @) olefdt %3 1

v o}
Ao ERY FF AEE TR st} YW

vi) FAH Aol BATS AFsHe Aol WHel GEE A 9B AN wojx)

o HARTAL AR At BASH W Ante] BAE & AAHE BHFHTE o

S T dF Sof & deldl HASAEY Aol AuAt AR Astel 7o
%

She A9t BOonE W] BAS 2 .
s D) BTt ACke FRAZAHEIA A0S AT A9 AL, i) A%

FRY 0|7k Wuhake] A WY 5 olelel] WelaelA Hao] Y

A Oz WA ALlel RS ATE Q45 Aol PR HAET

o] Q1A ohujiet,

-

A2 AHA(Tribunal fédéral)S 1962 THAA T dAoFe] Hujzlo|Al= tiglAt

o BAPRTC) B A A AISEWIE FFAEHA oPURTHE olfE Hrixte)
BARTAS QAR ohakTha) AR 2902 Ak A A(Tribunal fedéral)

36) ibid

37) ibid, p.127,

38) ibid, p.128,

39) ibid,

40) ibid,

41) Micha Biihler, “Indemnity for Goodwill and Termination of Distribution Contracts under
Swiss Law’, Walder Wyss & Partners NewsLetter No,79 Septermber 2008,
http://www, legal500, com/assets/images/stories/firmdevs/no 79 2008-09 — indemnity for
goodwill and termination of distribution contracts, pdf,
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20084 5¢ 22¢ T}k HE=o
FTRAZ FEAlAl FARe]
T} 42) A9 A ojupwelo Thuja}
Al stod, duake] BAIA A917E tel it frarsteb tel e Bl Bt el
T AR E FAE T ¢ ATl BASR. I8a o] M2 534 At
HAZE BAA BHAA ST FAREA] o Fol digt dav|EeR ofet 2 F 7t
Al 83& AASEed, o2t 830 FFHEUEA ofFto distole dujatolAl U
Yol Aol Heket,
) FojAE SaAke) gz 9fsA agtEe s AL
) dujA ko] FRE Foll= FAHol FEAlAl AME] ot = A
9 e oudt B Ao 22 84 FESeAl Hiske] #AEHA
AZF HjAtR st vl HAEHE 2 4
Aol =719 WA Bt 4 g
714 o2 g dAo] wiste] Ristes s, 117 a‘i%_'— Xﬂ%ﬁ}l—‘cin ek wofjaie} &
% =
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=
(@]
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=
=4
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Ao Wl zzo] RS APl Uk AFHL, i) Foh TS HAS LulA
St 2ol A%k F2 FOIE Aulst Asstel Tk Rol JYEE HEL Aol A
FFE FolE oA GYA] FFANA Wolgll 0B Rk Hige] £ B
A wae) BARTAS 4WH A4S 2m gonR Al E/3 4 glrka wA)
shoict.

(3) 25el

2|l ti e B A ok disto] dizldo] Aok ME(Act 12/1992 of May 27 1992
on Agency Contracts)t& F-52]-8-5t0] A oF whufate] Aol gk BARTHS
o145t gt} 45 SEAHE A9l YL 2004 29 549 Exclusivas Comerciales A G.J,,
SL v Mantequerfas Arias, SAASIA] tel Ak} Aol gACRe 1 98 4oz e
= A kol ol et WEe] FFAE A b=t WAt 7]EY] Yt W
skt se o) BoldomiE 44 RS ASan, WAL ol 4
Hozie olol Ak BAHTIL Fhselehn botehao) ofol tste] Al gEue

42) Case No., 4A 61/2008,
43) BT Aol tigt 59 w9 g A90A w9 Yol thE Ao wle FulEth A
HREGFY] Bfole o] Wit HAHES BUA AEFS Tt Aos Hof His
Fol tiet wiate] dYde A4t dAstE s Al Hleke], A= 28] Hls A
el Aol Sl Sol Boiel deel FEAAA A% ol s )
shof skl Aol ig ThE A|7hg mela Qrt,
) o] W& b 309 teAAIS WA Mol
45) Laura Poncela, Spain: ‘Commercial Contracts—Distribution Agreements”, I.C.C.L.R, 2005,
16(4), p.23.
46) TZA9] LAA U8 tslol= Sonia Cortes, “Spain: Commercial Contracts—Distribution And
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2004 3¢Y 18U &% “Iveco AH4N oA ThufjdA|oke] ufjzle] HAPY LS wiASh= Al
oFgo] tigh a2S QIgste] AFUgol wekA AMsHA AlRS A FEAE Bt
NA EAFE o57b glokar wAslch E3, P SAHY FA o] diste] A<kl olsto]
|3t PFHE =oJukS. Z}(concessionaire)= WEEE O] 7lE H4E vl ZlojmZ o9
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(5) At e, AR ol =, Avlj A o] AT FHAPH A

AR, Zaixfol = ol Al ool #Et F-¥ Ao 2] (Principles of European Law
Commercial agency, Franchise, Distribution Contract: PEL CAFDC)52) 1:3059A1& #|
FFRY olfFE =A otdstal, i) YYTAATE AR FUe R E s ST
AL ool o]=RE PRt ololS ¥ B ofyzt i) EATY Aol Ee AR
H|5o] el Afole 7F8AAGALN tEl, Ak wujRe] BASES
HS eksy B gAAehiaae mudAleto] Bolakela opu slgieln 24 of

R

47) Tvecor= 1988 wujriel Aok A AstGlch o] Aot AF7IThE Avtke] glo], &
A AkE FRs] fEiAe 127199 fASAE ader s, Aofe] FREUIE I
A= g Rpol| Al HA 7L Qlrkal AEATt Ivecor 19921 Tl ato] iste] AFERE FA
Shola, ol dEdel B WES FFASt0 FIAE AU 9YY AL o fE &
ABAHTE S,

48) Laura Poncela (7 45), p.24.

49) ibid,

50) Dennis Campbell (if 23), p.104.

51) ibid,

52) o 9% T4 gt ¥ B AT ohrh $¥ WY ATE Study Group on a European
Civil Code)v= B3 Aol WA S fIstel F3Aor Y& (Principles of European
Contract Law: PECL)& uwhedstGl=d], o] o] UnkdZ|Ql o] UF F4&olojx] A
2], ZHxjol=, A o] thsto] Wi=o] Y25 uldstoiTt,

53) (1)When the contract come to an end for any reason(including termination by either party for
non—performance), a party is entitled to an indemnity from the other party for goodwill if
and to the extent that (a)the first party has significantly increased the other party’s volume
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(6) SAIZA3 24 ZAA %A

AL A(ICC) oA mlHSE T YA WA FA(The ICC Model Distributorship
Contract) A21XOAE EAHIAL X786 233 BAAHIYLS oAt 23S nE
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of business and the other party continues to derive substantial benefits from that business,
and (b)the payment of the indemnity is reasonable havign regard to all the circumstances,

54) Martijn Willem Hesselink, Martijn Rutgers, Odavia Bueno Diaz, Manola Scotton, Muriel
Veldmann, Commercial agency, franchise and distribution contracts: (PEL CAFDC),
sellier, european law publishers, 2006, p.141,

55) ibid, p,142,

56) ibid.,

57) ICC, The ICC Model Distributorship Contract: Sole Importer—Distributor, 2002, ICC
Publishing, Inc,

58) http://www. drinkerbiddle,com/files/Publication/17a34d0c—03aa—4a66—aead—f025b861e2d1/
Presentation/PublicationAttachment/bc97d271-03ab—474b—a079—3371cfc00e32/TerminationComp
.pdf
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(ABSTRACT)

A Comparative Analysis of the Distributor s Right to

Compensation in the Distribution Agreement

Lee, Hun Mook

The distribution agreement is broadly used in many areas of business, The
nature of it is very similar to the agency agreement in that both agreements
functionally have the same purpose of establishing vertical relationships between
the parties to the agreements, However, while Section 92(2) of the Commercial Act
grants the agency a right to compensation against the principal upon termination
of the agency agreement, there is neither legislation nor case law with regard to
the distributor’s right to compensation, Under the above circumstances, this article
discusses whether the distributor’s right to compensation may be recognized. In
order to discuss such an issue, this article first analyzes whether the distributor’s
right to compensation is recognized in other countries, especially developed
countries, inter alia, Belgium, Germany, Switzerland, Spain and France including
PEL CAFDC and the ICC Model Distributorship, Belgium has its own law regarding the
distribution agreement;, however, other European countries do not have such laws,
Instead some European countries recognize the distributor’s right to compensation in
the case law by applying the agency laws to the distribution agreement by analogy.
On the contrary, French courts have denied the distributor’s right to compensation. In
this regard, the later part of this article is focused on the possibility of applying

Section 92(2) of the Commercial Act to the distribution agreement by analogy.

¢ KEY WORDS ¢

Distribution Agreement, Compensation, Indemnity, Agency Agreement, Section 92(2) of

Commercial Law, clientele, goodwill
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power of the parties to enter into such mutual obligations as they liked

14) vl= Y20 A9 oFF 7|7t B £FE Habendum Z3Jolefal st oF7]7He] oA =4
7F o d A W ool A Arket AR elct,

15) Ernst E, Smith, John S, Dzienkowski, above n 8, 12,

16) oldl Hejo] RHE] A S American Association of Petroleum Landmen(AAPL)o] 418+ #
& gAML dE HALA A G3AE0] AMESH= Oil and Gas Texas Company Lease Form
AA 7R de] AFE-EIL Tl Oil and Gas Texas Company Lease Form A|2Z+ ThS1}+
Zt} ‘The royalties to be paid by Lessee are : (a) on oil, one—eighth of that produced
and saved from said land, the same to be delivered at the wells or to the credit of
Lessor into the pipeline to which the wells may be connected; —%7F AJ=F— (b) on gas,
including casinghead gas or other gaseous substance, produced from said land and sold
or used off the premises or for the extraction of gasoline or other product therefrom,
the market value at the well of one—eighth of the gas so sold or used —o|3} AyF—",
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S8 Abask S A%, sl 259 ofn A YeeldE fAoRRE AL
& AT o 249 BASR AR GAE UL FPAN Yol vt
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Delay Royalty)2] A& o] §lv Aol= MIES AT 4= Qi) 20
olgfet Wgte F2 vx HMUSY EALFAE Kool gt
A g& FA T2 ALALe] osf e 59| o9
e dfash] A% gAE s # 9144 21> a7

A717k2] A3lo] ¢li= A (No—Term Lease)= 2F2l(Consideration)o]
%Y 7}s/d(Enforceability)o] £A417F Qlckal HHgion, A4 9
F(Implied Covenant) Aol AAL B kA 7|7to] g= A ko] A £o0=2 Algt
AA 3, 22)

2047 Bg HoE, vle] Yele Ag
An974el BE ololg Sisie] Bls B ¥
Qltt= ZZo] o]2c} 23) tJEAQ A= 1905 Brewster v, Lanyon Zinc Co. o|H, ¢
71 A8 3] WY iAok F&tEolor & HURY f7F AeAA b A
AEALE 2 RS FgEjdoz uret BAd o7} 9)eS shelgict 25 B2 B
A ojme] Zajojre} 1 oJEe] Wolo] B chEO] YUK, BAH mo] Z4f A
o WAL Mz EAS WA Gk B3k 2047] Zell, AMIAIL AL A &
Ao HEE 98 48 AlFH(Offset Well)27S =2Fsljof gtk ©F71A] Rl 23]
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17) Ernst E, Smith, John S, Dzienkowski, above n 8, 12,

18) Ibid,

19) %2 gAge] 222 ouiai,

20) Owen L. Anderson, John S, Dzienkowski, John S, Lowe, Robert J Peroni, David E,
Pierce, Ernst E, Smith, Hemingway Oil and Gas Law and Taxation (2004) 211-272,

21) Ernst E, Smith, John S, Dzienkowski, above n 8, 13,

22) National Oil & Pipe Line Co. v. Teel, 67 S.W. 545 o] Algo]A]= 9FQl(Consideration)©|
FARAZE Aol en, o] Y Aol & §1 o9 FAAS FAYSHA FoUAME o] A}
A Aok Aol ZARE oFql: B3 FgAake] skl Qg HE =4l ﬁi}

23) FHE, 9 74 5), 464, OIE* Off= oA A, 7kAo Afjd HET HHE A
A2, Hfut 7pA0 Afo]l BEX Af-fAtA &ttt dFo] ?Jo A Q‘Kiq

24) AtAE AAHom @EO}E, Aekel ol BHE AR 1T o MEY dAHE A
2 Aoj=ct, o]of #3t AT Y82 John S Lowe, Owen L, Anderson, Ernst E, Smith,
David E, Pierce, above n, 6, 285—329,

25) ‘Under an oil lease which is silent as to the number of wells to be drilled, there is an
implied covenant that the lessee shall reasonably develop the lands and reasonably
protect the lines’,

26) Ernst E. Smith, John S. Dzienkowski, above n, 8, 14,
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W] HASE s Avd gart g ==, 1 WEoeR g Hola
2 AR 27|A7IZE, 271088719 ZF Aol Alsdsfof & AlA RO o]
3 liloﬂ EHEP o719 Zl , 27|94 717t %—E *Oﬂ =2to] glAY AYAbo] o]F oz
&% =, ul= AYiHge 1934 At
L‘ﬁﬁ} | =St 530
o= 9] 2o A8 ApolHE F THA|
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ool gle A% 5 ME3A= ALY wetol whet Ak kAR, FUgt
oA HEZITHA H]8 R 7He AAFK(In Paying Quantity)3) 7RA]= AR
sfof gttt E shte] wAle $5Y MNERAES It ATl et RAA A&
NEE HHAE 7HestH =2 7HAof wujsty] ¢, oA, dupeao] Afu 7tAs
ABIEUE AN eS| Aokl Aokl qllon, FAlo] MEIAES FTEFEA
(Consortium) FEHE FotHA Wty wHo|x A Atolof| F&<QArA (Joint Offset
Agreement) AH|AFTH o] FEeedgor s LA AR A HE Y
FojAoromEEH O AA| BAgS SARCH, ol Qla} 7+ iAol Al wujE
A= ool AgtE L A=, MEE F49 el digt &5 Aget= Aol o|2A =
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27) ARG o] 52 EX9 Is EA] ofgfjoll FAlo EAfst= A, A EA NS ATt
4ol B2 offfe] Sle MRE st Aol digt deor A BEX A YollA =S
= AUHE 9nu|dttt, Norman J. Hyne, Dictionary of Petroleum Exploration, Drilling &
Production (2006) 349,

28) Ernst E. Smith, John S, Dzienkowski, above n 8, 14, Davis v. Mose, 112 Okla, 38, 239
P. 447 (1925).

29) Ibid,

30) Ibid 15, Sauder v Mid—Continent Petroleum Corp., 292 U.S. 272(1934). This definition of
the scope of the implied covenant has been generally adopted in decisions of federal
and state courts,

31) John S Lowe, Owen L. Anderson, Ernst E, Smith, David E. Pierce, above n 6, 187, H|-&
HA 715 AakekRe b2 Adg Z2bal Avlo] AFEE u]go] HAER] ou HMA|Hog Ttk
sto] o] ol Zoldt EidehE, SN oA B8 Yol olg AFelo]
Fag ol sisi AAFolela efst 9,

32) Ernst E, Smith, John S, Dzienkowski, above n 8, 16,

33) Ibid, 17.
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H87k AUE o) FRE 19709 E7bA VA Hg AL Ak Ak bt
e 4Ag 1 gieh. AA, FaAS Peier Godo] ik Aelglon B4, 4
o ol 71 el 71 Bk A, ALSAA Aol ik 2AZ PSR
 SE Aol ISR A, A SGAE BRI WA AT 228 £98

13}3, ‘:ILTHO]E— A ARg-oeiulop 47 LyetofAf 2]
% ofF 719 Ak 71kE Ak 9l9iet.%) Hz=
Aot2 e AEAS Fof W th2A(D'Arey)= 661 T4 AMEEE HEHL0 T4
o|EQ} opiTiu|o] > 1 Ak 7|7to] 75d0|%lom 37 99| o]2& AoFo] FYolE
oF Add FF=E AT e¥HOman)o] B, 19379 WY AN A2z ‘o] A
71202 A =AY 75 dole s ekal WAJStAL Qltk 100 oA 7Izte] Fs|RkE st
Qe =tk sy AR A dAke] wiet qtgol §lglom ) ot sl
8 L5]e Ak EwAo] AxESI 42

[e]
°
S HUAEL o] Hojy x| oA HrAE AR (Petroleum Reserves)o] Tt Hj
EA] AflY AAR9] gt wet 55 HET 4 = dEE HEIS AY FE A
Ho] g4 Hof o]FoH AFA FelA T M= A A AAZE REERE A o]

34) Ernest E, Smith, John S, Dzienkowski, Own L., Anderson, Gary B, Conine, John S,
Lowe, Bruce M, Kramer, International Petroleum Transaction (2000) 412,

35) Ibid, 60,

36) &2 19019 A ZH D'Arcy? AlFo] 2] AF AL Aok ofA|ut, o] Aok HEHl %
5] Aoke] Moz AAHIL Uk,

37) Ernest E, Smith, John S, Dzienkowski, Own L, Anderson, Gary B, Conine, John S,
Lowe, Bruce M, Kramer, above n 34, 412,

38) Claude Duval, honor Le Leuch, Andr Pertuzio, Jacqueline Lang Weaver, above n, 3, 60,

39) Agreement between Petroleum Concessions, LTD and Sultan of Muscat and Oman, Article
2;The period of this agreement shall be 75(Gregorian) Calendar years from the date of
signature,

40) o] 19374d Aok 2012W7HA] GEF O, 196799 T Foko o&f thA| Ik o] Aok
ont AA A A 80% oS AMAIRITE L ool A& Aok Aol lglen, FH
W82 A A= MAL 1975 25%9] L7F HJE A& Frolo] gk oot} o] Fofe
Zof 60%7tA] SHHE T 2004 Ao 2044W7HR] 4 717HE AFSt= o7t Hle
o, o] groJofl o3t Fsl A% 114,000kie] o]=w HA FaEFE WA oF 90%] o]E&tt, o
Aok MAo tiet 7k FodRRe] ikl thEt it FAFGiT

41) Atef Suleiman, The Oil Experience of the United Arab Emirates and its Legal
Framework, (1988) 2

42) Claude Duval, honor Le Leuch, Andr Pertuzio, Jacqueline Lang Weaver, above n. 3, 62,
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ot AL QoA 2 oulel Zrh ouke] 1937y ks Aokl AL, FH(Sultan)of| A &
o 29 E Agste HdgitE 71 5 O%ﬁﬂol Foe 9 ol EAsh=
of tigh gAlL BA, AR =2 A4l HE A, aF d, = AY B A
i3t wieba] H2|e} o]4ho] BRE Ee ofH HZ 3 %ﬁf& dA o FE & 4 =T
sk Qe 49

AEH iAol BAuge HHOT A o) ATHLCH, 4B G
%ol (Participation) o] 3k 4% %i‘iii‘r. olgl AFH O Frol7} o]Fofl Zﬂ—% 1950 o
E] 1960d ) o]Foln, EAHQ] Fof= 1970d o] o]FolFch NI AR F5] 2] <ol 4]
o] gAL MEEFolA =S SHY S-A00 94 AHrE el v, ARG
& =Gy HE W AP e ot A o= RE A E ]l 4

IS Fojo] Higt trte ApEf=o] FESe %S =9 SEHeR A A
Hfs v I A7 ASHE A ot HyLet 2dE o 29, th=Alet H=
Aok Afololl A FslAFol = 1629 2EEE AGRHOU, e FolASA= A
= A A7IAIY slEdS Ve ShA] AL, =9 dARE Bl ol disf A=H
s AFHUE) ol ouZ|ES] offtiH] FeA kS dm =W, £ °F 3%79
(Rupee)(FA] BE|Z oF T5AIE) T ujEY o SMIE Ao 2HEE Z]T}é}ii gl Ql
At} 46 onk 19379 oFslof SlojA= 27] 5\ FehE wid 84,000%y &= 9 3FIE
AlgstaL, 69zt o]3ol= mid 96,0005 £ 29 3F3E 2AEIF AGH U 47

o Aotola] ol A% AL At W A £fRo AR AR HEO
Ao, AHLof weli= E7] 2 (Relinquishment clause)4® = glo] 79 A ZE
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Aol wAE ALE AT, o o AkINE th2Aeh AZF 19014 Aoke
500,000 B mhelo] oj2i WAo] tak Aol 19899 obxrthilu Tgol= Aokl
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43) Claude Duval, honor Le Leuch, Andr Pertuzio, Jacqueline Lang Weaver, above n. 3,
60. Inconsideration of the payments prescribed in Article ( ) the Sultan hereby grants
to the Company for the remainder of the period of this Agreement the exclusive right
to explore, search for, drill for, produce, win, refine, transport, sell, export, and
otherwise deal with or dispose of the Substances and to do all things necessary for all
or any of the above purposes within the Leased Area,

44) Atef Suleiman, above n 51, 3,

45) Ernest E, Smith, From Concession to Service Contract, Tulsa Law Journal (1992) 497,

46) Atef Suleiman, above n 51, 3.

47) Ernest E. Smith, John S, Dzienkowski, Own L, Anderson, Gary B. Conine, John S, Lowe,

Bruce M, Kramer, above n 44, 412,
) olAE Fet Gl tiet ALES AL = WESAR A FolF 717E Well el 91
e S shAY dAR AY9S ALE Gl thA] HHESHe R St ofS fnijlith Ernest
E. Smith, John S, Dzienkowski, Own L, Anderson, Gary B, Conine, John S, Lowe, Bruce
M. Kramer, above n 44, 431,

49) Atef Suleiman, above n 51, 3, ©| A S ofRtidH] EX]A}Q} Trucial Coast Petroleum
Development Company®} AHZAH ZAeFo|ty, o] 3F|Al= 1962 Abu Dhabi Petrolwum
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2, MEH o5 7Alofof cHot HlZbat B4}

oI e W A Pkl AZE L, A Fe| Mt HAE B, ALw
F3 FATNES R BN ANLIAED DKol BFYT Ak AFHTHE
AL A4 H i,

v Thedel ofsiAefol HAeH, vl i AEs|Abe] Fojxd
B8 AAE o] ALEE di7bh v oudine H, AdEga2 AT 9
sto] SAIL Frefdo] Fol=A] adttte A, LA AlFste A AHET dEE Q
gof fdolut A Algo] vEFAte H, Fd H 790l 53 FHve
=Rk A7IA ] ARE U= A Solt. 1L T ANERjAbe] Foixl TH Tadh
7hof A HE 29 FANA ] AoiE Aol At
l% g2 LA £ ARE HERts FEI7MA o2 =Holew, A=
AEH oA Ad Fd LAt 0%?“ T e Aoz EEA AU 50
old wlghol Higt AHHEF=EY dle2 3 A AR UEET AAl= 19389 9
Aol ol Mf At AAE %WQOPE oj¢e} IH HE Ag FYIAbe] o]xA|]
T, Sl AHdE o] obFE RAE FoHA] Fal 7|EY Aloke EFee W
oy, e 2= FF o yet oo} Zo] Aok e S A M= 9
Sh= Aok 53] S5 45 19509t 7E 1960t7HA= AgA 23] ¥
o e, F2 oYY i - AlE e sl TS Fen, 1r0ddids A
YEg=o Aol iz 1 o] A=A

V. A2$ Fs|A %

. ME22 gsiA|eke S
g4 FolAre] wAlgel AAEaL, ofof gt Aol o] oA A A2zt AlAHA
o %, 531 197078 A2 W& iAol SAsHA EHUet ol =2 FA
9] ok3AoFL 7|2 EHH(conceded)] HFAA & 7FLicense)] /fEoz Al AL
ofujgtet, shARE, WL S|AL A A - Zk2of iRt AEES FojstiA i B A

Company(ADPC)Z A& WHAML 1 ZE2 BP 23.75%, Shell 23, 75%, CFP 23.75%,
Exxon—Mobil 23,75%, “12]3l Gulbenkian Interest(Partex) 5%= A& it}

50) Claude Duval, honor Le Leuch, Andr Pertuzio, Jacqueline Lang Weaver, above n 35,
62—63,

51) Ernest E, Smith, John S, Dzienkowski, Own L, Anderson, Gary B, Conine, John S, Lowe,
Bruce M, Kramer, above above n 44, 418,
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A FalAoke]l ARA Bae A9 wael Akl N AURGIY E o BEA
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o593 okgfelAl, ol4ke] gl Al g m)%
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&, MW7, HawARe R, i gao] FSshe &, AdEg=e A H R A
& ool Hste] et
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o2 A< 7HAAL Sl et 2dHoR &

2O oFa|HFAle. HER ofs|urAle] B AT}
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AR, MZE sl Aol AeA FalA Tt
gt FF9 L Aofolet: A A, A
HHES TR AATY A Bias
okg 4] 0 F Hhols Aot} 55 ofjukstd A
Aol disfiAl= O}TE%HH dlofA] Hzo] AR {=-2 IS AA A H UjellA] 4
T 'L, ABAY AR, F E o]l ek vietd ks Fofstal §l7] wiioln 56 &
Aol A= 7H Y - L7 A B AR S 5 AR ARellA] AR
Faroll frefgt ko R o] Wkl o]Folf7] wiFo|tt,

1o
A

flo &
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=
3:9
i)
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2. M2 YsiF%e £2 L

(1) AkFA19 W3} (Parties to the Contract)

AYE G SHAAM, AeH Fe|AFAA Y AdFA = =7t sold o, A=
FolAfAMY  AdEA = oA wF A - Hied - TP HNational  Oil
Company, ©|5} 'NOC'2} gte}.)o|ct 57

AgFA Y FA= MHoR ofF ARt EAlet dAdE nt. AP FARE Al
of AAEA o2 AF, A Hfg=o S A Aleke] 2 4 glvke Aol 53]
SHIE oA FHT F7EAE M2l Ay F7telAe Ak FATE Ftol
old HAE AAoF steA WA LR £ A dujEiof gt

g, AEdE FSste e A9 A5E deAdM e SEE 274Kl 9l
Aoy M2L JoA NN E AAEF= Holu tAol s AdEF=olA did

52) Ernest E, Smith, above n 54, 4,

53) Claude Duval, honor Le Leuch, Andr Pertuzio, Jacqueline Lang Weaver, above n 3, 63,

54) A& Feidaol o3t Al 2% B AR NLEAe] AR Fofo oe Aok
o AAE AN, Mz FYA L B HiEol 7IEY A WA g dF WAl o7t
W Foq7t o] FoiA| A H G,

55) Atef Suleiman, above n 51, 6,

56) The Government grants to the company the exclusive rights to explore, search and drill
for, produce, store, transport and sell Petroleum within the Concession Area,

57) =& old A& A=A 9 A o] FEjo A e LEhtA Hr
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(2) A A93 ¥7] 23 (Concession Area and Relinquishment)

HEA FalgaleldE A9 ko] Aode] o2k Koo Tigt Auro] HojE v,
AR FSFAAAE AL o] BE 9|2 FEste] FolHTh 2, BhE) ANy
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ZoZ At ek 6D ESH 2009¢ ofUYWHEL] 2 A E A (Rockall Basin)2] 7Rk
B AR ol M HEAR DA o 117 0km°ﬂ ozt A g el
A% Amshid A ARAR DAL ALEcle] B ARE o) AR A
& By HFn gk

qEm ARG WAGIAE AEH FHAKE 4T 2k oS Fof, otk
S19] 1900 ARASKIA A Ae. oF 5,500kiolch 69 3 el 20094 Fafo
Ak ehesol e A A Felo] o 74,000kolu, oF thA 117) FeloR Als)
SHIL gitk o2 Fa AWA Aol AhHo At AL o 4 YUeko

NGB B BN FALINE YA 2] N2E FAAN b

58) Ernest E, Smith, above n 55, 4,

59) Atef Suleiman, n 51, 6, AFZ N2 FFHAS "l = ofFriH|o] AL AHKHI}
60%°] o]2= A& Frojo thgt rojfo] BAE o] St} Tyl o] Hoj= AR AdeA 1
Ay9140) QAT olFol AT % 9rk,

SlEArel A WS W AA, ohw Aol TS WHS T AN Ex ¥ ¥

>.

60

=

R = A=Y o
%% g3 A1 #wt ZAolth €& A% FAE 2R olEstE, SYA7E WAk B8
o] fAst=Al] Ht 71ES ARl gAIskaL Qi
61) 1, The Concession Area is that described in Annex A and shown in the map in Annex B,
both of this Decress
2. In the event of any discrepancy between the two Annexes referred to in the
preceding paragraph, the description contained in Annex A shall prevail,
62) IRELAND — 2009 Rockall Round Notice, Barrows Company,
63) Claude Duval, honor Le Leuch, Andr Pertuzio, Jacqueline Lang Weaver, above n 3, 65,
64) Maria Victoria Vargas, Uruguay's Call for Upstream Investment : the 2009 Offshore
Round, (2009) 295 Advisor, AIPN, 6-7, Tiql, Q-Falo] gt oF3)Acko] oji|z} APAE
wujeryel Y4¢ Esta gk



234 BIRREARIEBIE B 19 # B 2 B

27|23 AUAL] E7)E guishid], 42 Yol UL Hehst M2 A o] A
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o m7|aare] F7he ols), sl Fold AWTIZE el Allsh THsd AR A
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HIEAQ MEE Fo|A Rl offrir] 1986\ AoF All2%+= AoFe fFaU=RSFE 34
olUfol] 25% ool A E, AFLEEH 84 ool Y NYFHY 25%5 7R 27
sfjoF shes Aokl it 60

2719 WA ZAAA QL W (Mandatory) ) AP Q1 HH (Voluntary)67 o] glom,
715 e 2, Ay TS 7o ® QA ofy W ZhE NS 7
oz o ARA gt A Fol E7]erdyt HHH Fa%t S| 68
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(3) &A} - 7/Nt7]17H(Duration)

2L FGA A A AL 717k
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65) ‘Surrender #t= S A}R3t= A9 % Wr} Licensing Terms Summary for Offshore Oil &
Gas Exploration Development & Production, 2007, Section 17 (3) Surrender of acreage :
At the end of the first phase of the license the licensee shall surrender 50% of the
licensed area,

66

=

Article 12, Relinquishment

(A)(i) The company shall relinquish to the Government not less thank 25% of the

Concession Area within three years from the effective date and shall further relinquish

another 25% of original size of the Concession Area within eight years from the

effective date,

67) HEAQ o=, 19899 AmulAol ®E NUFYA A3 A6 ok ol Askal Qi
Upon thirty(30) days written notice to PERTAMINA prior to the end of the second
Contract Year and prior to the end of any succeeding Contract Year, Contractor shall
have the right to surrender any portion of the Contract Area, and such portion shall
then be credited to that portion of the Contract Area which Contractor is next required
to surrender under the provisions of subsections 3.1, 3,2 and 3.3 hereof,

68) Host Government Contract Handbook (1999) 1, AIPN, 62-101,

69) o] 7IZtZ FA|gol|l tigt o] ofye}, AAkz|7tel gt Aol

70) 19819 opfirir|el £ 0] dlu]Y|A(Deminex)o]l oJef FEE FAAUB|ALRL A AH F5] A o]
AL 35do)w, E3F 1990de] AZAE JfAA k= ‘The term of this Agreement
shall be a period of thirty—five(35) years, from and after the Effective Date, ©o]2}il HA]
sko] 3519] A7 AALL Qi

71) Turkish Petroleum Act Article 65 : The validity of a lease, as of date the lease enters

=

into effect, is 20 years,
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(4) H2EAH)H (Minimum Exploration Commitments)73)

G S (AIPN) 9] o] wEW HAeALO R gAY ZF GAoflA S| AL
Al gaoF o}t Ay 2RI B A BAE Yuigtt ) HFH Fe|A o= A
o] A3y A W, ARE B U 52 2R JPESALY] dhcdol mRrou AR
a4 Oﬂ*i% WA ol WAL Agsfor at= 2hde] WS FASFsEL gl

LA = LAl AoR) o RS ATtal FAlo] EIALY thE TA EARR
A7) 9k 2ACRA 75 ot oY o AARAL - AN 2AL
L(EE) S 22 58 979 Weor g qlow, g ol o] A Ay
= A g HAREAEES Aok BHAlo] Stk XAaghAbe R fjute] oigt
iAol o] of g (Liquidates damages)ol ¥t A4S Fi= 4571 gt o2 3
ARO| R ANEA OS] A A ofFo] QlojA AAIAE HESOF sk 7HE F83% &

=
o B
F_

o2, 19959 EUTHE Eukune] BE/PLOPYAS] HABARLE 94, A
kol SEUZHE 0% ool FAAAE ARGk apui, B BAZE IR g0
A7 - ATBESE 2A0 B BEHE o2 3 ek

(5) LR 5= & (Government Take or Financial Benefits)

AEA LA g FoN AARRFE] 7P 2 By o] of H¥o|g)
on Aze AAGNAL 4P AUUGHA ST = Sich AR
Fo oz Bopbh IR, AAYe] /1EF ZAE Royalty) - AF(Taxn), AEE

oot
il
s
o
N
ol ©

72) Ernest E, Smith, John S, Dzienkowski, Own L, Anderson, Gary B, Conine, John S,
Lowe, Bruce M, Kramer, above n 44, 431,

73) 2o F(Minimum Work Program)2tille SEA|gE, 2¢O 5ol BGA|EHOFE EFsto] X
ASFALIR R A2ttt

74) Host Government Contract Handbook, above n 78, iX,

75) 7.1 10C shall commence Exploration Operations hereunder within ninety(90) days after
the Effective Date, ©|3} AJ2F.
7.2 During the initial phase of the Exploration period, IOC shall carry out at least the
following Minimum Exploration Programme,
(a) Geological: [blank]
(b) Geophysical : ©]3} A§eF,
(c) Drilling :Drilling at least [ ] Exploratory wells, to a depth of at least [ ] metres, 9]
s A
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(Rental Royalty)¢} theFst B A(Bonus)?0 50| QIT},

OoRFThR] oFS|AoFol W=, 12.5%2] 2HE|E AgstE, Aol 100,000bpd7Mof o]
=9 16%, 200,000bpde] o]|=H 20%2] 2HES AFsHA Hrh7® HUYies Aofe] a9
A - A ke WU REE 30 ool ZF 4uint Te) B suigk g 14 30
o ko] EAF W7} 50,000bpdo] O] 2= 79 4Tt S, 100,000bpd * 200,000bpdo
ABE BS 4 GHE HEIE AT AR RAHE S5A(ncome Ta)t 559017
wh RJARFO] 100,000bpdo] O]21 AL 65%F, 200,000bpde] o]2L AL 85%2 AFSE
A Sol 9tk o] slo] Y AHSES 100,000 FeH RS Hof ot

19706t o|Fel 0], waglo] Sl AT BANH 2] A4 2o 7]
AT o] WE ALY Heo|SS WA SIe AFe] Hake Ageln, znh
2EA|(Excess Profits Tax) E+ —‘T'—%]'O]% AM|(Windfall Profits Tax)ghe= BWEOZ 7]£9)
Ale

o F7helo] e glct,

(6) AYRF=9 A (Control)

454 AN AL B A B AT Sl sin, 29
HRF ofd] et FAZ T 4 Gglch o2 As) AR ate] BRA £ st
@ BAIAAE ol BAVL S Gk, Al FAAGANES AFA 1% 5
o AGOR U WS FHAEE] ATRNIA AFE AFAL FolF Sl glglo
oldl Teh AAE AUMFTY FAYSI Gk Fapo] Z5HA A=

A AL ol BAZ sty glal, - Auna 3 2% ol
Folsha, Bl A e Holsks WS SRS Bk ZE, Sol4 2 AAY
agAelRE A% A FAY /15 Ftet

o2 Sol, o|WEL 19630 ALFHE oNE FYHRIAL AL FFOB T
oHe ARSIARE TS, of ALASE 2% E2TY B 1 4o D 1 4

’

71eF GARRRS] gholof ofsf Al ARgte]l Higt RiE WS ddbo] FojEo] 9lom,
LS A= v &7] ol YAl ASE vl B3 ArE ZAAFY A A

swe sl 9l

i

) BEYyAE A9 (Signing), 459 ¥A(Discovery of Petroleum), A4 A< (Commerciality
Declaration), YAoF MAF ThAo] o]2%-S w(Reaching certain level of Production) 5& A
FAZIE A o glen, FAA ool gt Als Al7|eh o] it

77) ‘Barrels per day | <Fzjo|t},

78) The company shall pay to the Government a royalty equal to twelve and one half per
cent of the Posted Price of Crude oil produced and saved in the Concession Area each
year, excluding Crude Oil used by the Company... if the production of Crude during a
calendar year shall reach an average rate of [100,000 barrels per day, the company
shall pay 16%; 200,000 barrels per day — 20%].

79) Ernest E, Smith, John S, Dzienkowski, Own L, Anderson, Gary B, Conine, John S,
Lowe, Bruce M, Kramer, above n 44, 432,
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SAF - AP - A|FAIA - AR

A5, A o7

[=1
j=4 bl
A T B9 ol udt =EH

(7) ARl AF(Information to the Government)

N2 FAAGS HEA FaAGHT AN FRATIRE P k. B
A B9 BRI HSIA e AuE AURET YFAA obF Fad NS
AL, ol AURGTY A ATSY AL, FF A2 A4 AL A B 2

B E1g) g Fol ARt o] ueltt
oube] 19679 GFEAS MU 2ol 3 Qo] AT ST AY AR, BA
of Az ddd AST R, A BF 2 sl o FRo| Basihy AYHE YU
ARt sha gloml, W el A% oAU A7 gl elwd] AdslE o3 A
A - ATRes Ao Au Wel, BAPE) 2o e Awe ShES Hof gloka

3. UYiA|ek(Concession Agreement)Q| 7iiEH3} EXI - U™ & 2|

(1) FsiAFe A

%3] (Concession) @} 3|7HLicense)E &-83F0] AMEslAL Q= Ao] APHO|AE, Fdfat=
Fdo] FE AMGH, WIEA] |} F7HE ST, FE9 A9 A &fde] A
ool Qli= AR AHE(in situ) 7H A A o] % ﬂ—t— Aoks oust= g, 3719
B AdA R JtEo] 22E S W(extracted) /WEHAFANA T AfHo] o] HHT=
oA I oS S 4 USthed B4 sl A, 54, s7F B FME HF
gt HpAlof oJsf o] o Xt

80) Ireland, Licensing Terms Summary for offshore Oil and Gas Exploration Development &
Production (2007) section 50,

81) 1, The Company shall present to the Sultan within three months of the end of each year

a report of its operations within the Sultanate including geological data, drilling
operations carried out, employment statistics and such other data as may be required by
the Sultan,
2, The company shall present to the Sultan at least two months before the
commencement of each year a statement of its intended operations in the Sultanate
including a description of the nature and extent of the geological and geophysical
exploration and drilling operations planned to be carried out in that year in the Leased
Area,

82) o]gl FEE Oklahoma T&te] Professor Own L, Anderson®| 7}9] Zmo LASE &0t}
ohit, o] Y i AEA 8l Bfolwt fastth v=e 92 A =5 AlQfsiet 5
ofo A e BE AU &4 SE AYsta Stk FolA thA] Aegich



238 PIBREAEWIE 5 19 B B 2 )

A5, 7FA9] ke dubA o2 EAKExploration)@t AJAH(Exploitation)2] 2 TAR
FOlA =S, ZF dHAlof whet gARGA A= HARSS B 7S, AAtdACIA = &
8, P& B A gadhs 2 ARG IE Bt =i 2olollA= JAREA o
A A A (Commercial Discovery)o] Q1AEE AL A8Z2 WAst= A Ao W3t
AR ook WASZ o WAE BE Egels Ae AZSHA A% A s}
(Petroleum Production License) H= W3] 3]7}(License)2tl EESIAL Q= whH, U
o| x| gjol= ErAlo] W+ WUt Fojol ‘AG FA}F 3]7HOil Prospecting License) @} Ao
gt @3k Hojol ‘A8 AAF 5]7H0il Mining Lease)S FE5Fo] ARRsaL it} 84)

FeAFY] AMES tFstA o] Fold 4= SIAE, FAIFH/NE7ISHOECD) ¢ HoE w
2712 gt 53] AA@ENL7|AF dast (Fel Aokl gt W] 7124 24 (Basic
Elements of a Law on Concession Agreements)8d) oAl ofF3]Ackolet ‘AA Afd E=
ARRIZERARR O] S T A AR "ARR e pesto] et Hgte] Sl ARt o]
of tigt Aejs Fofstal FE|ofof stz AR5 Aot Aorsooletal HoJstar it

R, BAFHMNET|FY Ame FEATY a45S AT Q=) 1 F F8

83) o7lel Blste] 3 BAR Vs Y= WA, 3329 9 | FoAs gAY Y S w
AR F71E Y3t A4S A3t Jrd. Michael Crommelin, ‘Mining and Petroleum Titles’,
Australian Law Journal (1988) 864, ¢]7]o] ZA}H(Reconnaissance or Prospecting Permits)
2 Bolais AR 9k

84) Claude Duval, honor Le Leuch, Andr Pertuzio, Jacqueline Lang Weaver, above n 3, 58,

85) OECD, Oo]AErEo] Q= ‘wizkEEof o5t 7§ AlE|(Center for Private Sector
Development' 9] 22}Q1 A B4 ZARE Fol & 4= Qlrh 20099 1149 9Y dA
THol7] Fot
<http://www, oecd, org/LongAbstract/0,3425,en_33816563 33816964 33959803 1 1 1 1,00 ht
ml) o]},

86) 13.2 (b) Concession Agreement means an agreement pursuant to which a Contracting

e

)

Authority grants rights and agrees the obligations to be undertaken in relation to the
construction, refurbishment or provision of Infrastructure or the exploration for and/or
exploitation of Natural Resources (including any related treatment or transport
facilities);

87) Elements of the Concession Agreement
15, The Concession Agreement shall, unless the Contracting Authority determines
otherwise, contain provisions, inter alia, on the following matters:
(a) Nature and scope of works to be performed and services to be provided by the
Contractor,
(b) Any conditions precedent to the entry into force of the Concession Agreement;
(c) Duration of the Concession Agreement;
(d) Degree of exclusivity;
(e) Nature of the property interests of the parties in real and personal assets which are
to be constructed or provided (if any) or which are the subject of any works or services
to be provided pursuant to the Concession Agreement;
(f) The date or dates by which any works have to be completed;
(g) Such restrictions or conditions as may be agreed on the transfer of a controlling
interest in the capital of a Contractor;
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& Aopao] o3 saEofof sk Aele] AAT Wl WAt H WAL
M 24, F37IgE, Fslel 3] olRoiAol s mAT 1 7|7 Ak Aeet 9
B 7 Rolo] gt W Qi AHContracting Authority) o Ao} oL Aol o
3 dzbe] AF, AREolse] oEk WAL Al D SAe] Bek AR, BrkaE 9 24

BAsd 23 Solth, 53 AXUS] At Bt Eus] Frbuolof s &
oz gFs|Aok] o8] RojEl AWty Tolo Ao| zE e Ao shs u1%<>1
ga ol W Aokt HSaA He AAEe] o, B WA 44 A%

[‘_L_._4

Axpele] g} v el Bk oF Sol AHEL glek 5

(h) Any payments that the Contracting Authority is required to make in consideration
for services provided or work done by the Contractor;
(i) The obligations, if any, of the Contractor to ensure continued and non—discriminatory
access for third parties to the facility and/or services provided pursuant to the
Concession Agreement,;
(j) The rights, if any, of the Contractor to charge third parties for services provided
pursuant to the Concession Agreement;
(k) Methods for the adjustment of payments due to the Contractor by the Contracting
Authority or by third parties;
(1) The rights of the parties to assign their rights, whether by way of security or
otherwise and any conditions applicable thereto,
(m) Any requirements concerning guarantees of performance that the Contractor may be
required to provide or any insurance policies that the Contractor may be required to
maintain in connection with the construction or the operation of the facility,
(n) Obligations of the Contractor, if any, relating to the protection of the environment;
(o) Obligations of the Contracting Authority to provide land and/or other facilities;
(p) Any rights of the Contracting Authority to monitor the performance of the
Contractor’'s obligations, including the Contracting Authority’s rights to inspect the
relevant facilities;
(q) The circumstances under which either party may terminate or seek renegotiation of
the Concession Agreement,
(r) Any payments required to be made by either party to the other or for any reason
other than as consideration for works or services;
(s) Remedies available to the Contracting Authority and the Contractor in the event of
default by the other party,
(t) The circumstances under which the Contracting Authority or a designated third party
may (temporarily or otherwise) take over the operation of the facility or any other
function of the Contractor for the purpose of ensuring the effective and uninterrupted
supply of services or goods which are the subject of the Concession Agreement in the
event of serious failure by the Contractor to perform its obligations;
(u) Taxation and fiscal matters;
(v) The relationship between the Concession Agreement and other relevant agreements;
(w) Any applicable provision on force majeure and the consequences of changes in law;
(x) Governing law;
(y) Settlement of disputes;

88) (z) In relation to Natural Resources, provisions, inter alia, on the following matters;
(i) A description of the geographical area covered by the Concession Agreement;
(ii) The determination of and provisions for the payment of royalties and other fees
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(2) FaAte) F2 =7

Ol

A, 7E2S] g st @4 S8 e dsATY a8 54
=3 gt} 89

AA, WEA b= 2R WollM, S4E 717 Woll, AH41e] Hdt vjg fd
o7 ARE F’”\}O}Fi FHA o] o] F AN 5 e EEE 7}”4

A, At Aol FadloR sk AlCHEY] Rt 2R AE(in kind)®E A
froll Agslor stk A5 AlQdstal, s AibE ARE s 2f6h, XHr
EA A8 4= 9t

AR, =AIZE d2s A7 Fet NEEANE AHEfEl AR(HA) AR
(Surface Rental)E X|]&3fjoF gt}

A, FajActel =EE WAE FAsHL A Y= o, NEIAE AR AE
of Wt dE E= dFoE 2HEHE Agtith

oA, IS A Eeom Qs WA &5 gt 25A(Income Tax)9F o
o] o2 Rl Alag AgFslioF gt

oAAA, A AiE SRt AHleh A FE7IE Ftole ANEIALY] Ao &34
T FEl Aol FREE BS, AQEFTOl I AAE 2F5HA] g ol FAHLR(at
no cost) AFYR 8o A H H(transfer).

o714 AHE Hollok & e ALBATY Al At Aol d 2428 HSe)
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payable or for the quantities of product shared by the Contractor;

(iii) Ownership rights in relation to the relevant Natural Resources;

(iv) Arrangements regarding marketing and sale of the relevant Natural Resources,
89) Claude Duval, honor Le Leuch, Andr Pertuzio, Jacqueline Lang Weaver, above n, 3, 58,
90) FHUZ, 9 F4 5), 38—414,
91) Claude Duval, honor Le Leuch, Andr Pertuzio, Jacqueline Lang Weaver, above n, 3, 59,
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92) Elizabeth Bastida, Thomas W lde and Janeth Warden—Fern dez, International and
Comparative Mineral Law and Policy, (2005) 76.

93) FAF, 9} 74 5), 55-58%. FWol WEW Y2 HeE FEL TRAD U, A2 A
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(ABSTRACT)
Concession Agreement in Oil and Gas Development

Ryu, Kwon Hong

The development of oil and gas which are necessarily required for the existence and
economical development of human beings and the strong addiction to those materials
will be continuous for the next 200 years, in spite of its restriction by environmental
problem and the principle of sustainable development in the international arena,

The Korea as the representative nation which has rare resources of oil and gas
has to keep the development of those resources in overseas on, In development of
oil and gas, there is variety of risks such as political, technical and financial risk
which the developer, called International Oil Companies, has to face, To alleviate
or avoid those risks, the legal researches have been done by lawyers, All risks
should be boiled down to the contract for exploration or development,

The character of oil and gas as a product is different from others because those
are political, economical and cultural goods,

The early contract form for development of oil and gas was ‘concession’, The origin
of it was that used between Standard Oil of America and Mexico and in Middle East,
Since the movement of permanent sovereignty over natural resources and the reaction
to the abuse of concession agreement by I0Cs, the trend of development contract
shifted from older concession to modern concession, production sharing agreement or
service contract with the participation or taking of the host Governments, Therefore,
there are three kinds of general forms in oil and gas development, concession,
production sharing agreement, service contract, The point to which notice has to be
given is that there are so many variations in actual field, in other words, it is
difficult to find a homogeneous style of development contract, Among those, the
representative forms are concession and production sharing agreement,

The substantial issues in old and modern concession are ownership of oil and gas
in situ, the minimum exploration commitment, participation of the host Government,
sharing of the product, and the effective control of development and operation by
the host Government,

In this article, the form of concession will be dealt with because this form has

the longest history and widely used till now, There is very similar form of
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development contract in America, Lease., The similarity and difference between two
forms and older concession and modern concession will be discussed, Then the
legal issues in Korea will be the point because the system is not clear and
transparent from the legal view, This research will be theoretically and practically
and there will be given many actual contract contents as a practical proof,

With legal reform, sovereign right over oil and gas might be exercised more
materially in Korea, In order to do this, to set up the goal of development of
resources and to research the system for oil and gas development in overseas and

reform law on mineral development are absolutely required,

o KEY WORDS ©

Oil and Gas, Development of Oil and Gas, Concession, Lease, Royalty, Tax, Minimum

Exploration Commitment, Relinquishment, Participation, Production Sharing Agreement,

Service Contract
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EFE AL ‘801 EF'+= CRA(LA Community Redevelopment Agency)ZH-E EAE
gt R&T(R&T Development Corporation)7} 2422 TZHYAZA TS A1 o]S t]x}elsr]
9l -8R ASUAR! TACH HAER (Percent for Art)o29) whe ofl&2] REg A= 7+
Ga) Slo) ele ofélel flel FEAEOIN CRAL AFAY mgoR AEIEd
(streetwall}& 2451 o] Hsel ol olEHoln A5 Q48 FRoKES Rel
i1, AT oJEH 04T U FAS WAAA [ vhSeZanja Madre) S AR

19919 39} RATE # Aol s TACS] BEAEUL WAGH AHALAT 2
Qe adE B Ackeld Ant ReTZel 24 mEde BAES BE S gt
AL AAT 4 G UAT AFHAL, BR vhEdel FAT Y BAEE
HEAU BE AA o] 85Es 3 sttt 29d Hile 2R mpeg
AAE ‘22 A2 E(sculptural work)'® SHSFIL 2F ntego] Qli= A&AE2 801 B
Holl tiet A2Ee FFstHA vals Al Hejz A4kt s0)
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25) $94 9 201, AHAATA(F), ASHAT, FUAL, 1998, 4339,

26) L5, 2R, HrgAL 2007, 1049,

21) ©5%, 919 A, 994,

28) A street wall is the part of a building that faces the street, but it generally refers to

how and where several buildings line up to define a proper walking environment

29) Ao FIAEES AFste= 49, AS5HE9 dAHES vedFY A Ao 9
2HoR AETES sl o),

30) Andrew Leicester v. Warner Brothers, 232 F.3d 1212(9th Cir. 2000).
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o] AFAS W Sl MU A=Y hlSe] daH A4S AATE AZAL
2o ano] sigohe] AZat Helsiel ek Stk WASAT, uebd WS 801
El¢o} a4 AEZELYS HE maol 9= 1990W A=A ZHEHH(Architectural Works
Copyright Protection Act; AWCPA) A|120% (a)@S 2AZ3D 334 HF | st HAo
vk A Bk Bk B
Geow Wask ERaTE skl £ vUeld sol e AL Aol
A Ao} R&T7F AARE AlokA oA Hils HE 33 EAlES E’JE HYE 27|st
=

A A e olgsee Adoin Hak, Bads o4 B FU A4

3tH, 19909 A=#2HEW (Architectural Works Copyright Protection Act; AWCPA)

WEAS 34 A%ES weR S A1 5o 24e RHoR ¥

o ASA 7] U AOE BA SHUA A SolH ARE A

O AAUA o]§Z gt Aolth 32 webd F 239 ?JmHX] FlE%H = “ﬂ THEAIA
=

ol AFAAE %% ST 5 RS SR AEEL DEEE HAA

U wlo] Baow BAse 9ot el slesta ok gk dle) F FAjeh ws)
| G AZES GAARE I8 Aol TR HAIst] Hujshs A4S

ol A2Hd WS TASE A0 R o] tho) Aaolttm ojd Helq £

31) Zﬂl207< AEAZ=o Ht vk gzl W4
A4

) G BBk BH AR B PSR ABo| FFYAS| YHAY EL FIFLRER
5 GtAe 59 4 i 2o AL 45 GEAAEe A g ATEE 14,
s, Aol Alet sl HAEE Adelol WESAL B ANSE A% FATE AL

2 w3k opsint,

32) “Congress was aware of the commercial market for posters and postcards of famous or
interesting buildings, and it did not want its extension of copyright protection to
constructed architectural works to affect that market, But Congress did not address the
commercial market for posters and postcards of specific, copyrighted PGS works that
are embedded in, or in some other way a part of, a building, 9 Entrepreneurs desiring
to sell postcards that featured a building’s attached artwork always needed to obtain a
license from the PGS artist or risk a copyright infringement suit, In this way, the PGS
artists were in a position to control the commercial exploitation of two—dimensional
reproductions of their independent, creative contribution to a larger work, I interpret
the absence of explicit congressional intent to eliminate that ability to be further
evidence that the AWCPA was not intended to affect the separate copyrightability of
PGS works incorporated into buildings,” 232 F.3d 1212, 1230-31(9th Cir. 2000).
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33) eg., AL AAEHAR, HAAESTAL 1989, 106W; ols)t, oo A 443WH; FAHA
2001, 7. 25, A3 T13(7 )56 BAHYL ‘W Ao 137 &g ARNE folg o
Aod AFAE AYe ke Mo A Sof ARt Hufst 9ol dia] A& H=EH Alde
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AR, 7AAA BAsE %’4?‘& WA= AEE A, SRR =S, 200912,
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(ABSTRACT)

A New Approach of Copyright to Virtual World

Son, Seung woo

A virtual world such as Second Life is a genre of online community that takes the
form of a computer—based simulated environment, through which wusers -create
avatars and virtual products and interact strongly with one another, Many users in
a virtual world are creators who create it together through mutual interaction, Also,
they share the same views of open innovation and creativity, and wish to enjoy
freedom of access to works, but at the same time want some form of protection
against illegal copy. The entire world appears in visual expression, but is computer
program, Articles of clothing and furniture are not protected under the copyright
law because they are useful articles, Virtual clothing and furniture, however, may
not possess any functional attribute, but the design of them incorporates artistic
and nonfunctional aspects, which can be considered copyrightable,

Second Life adopts a Creative Commons License (CCL) policy into its virtual
world, and admits the users’ rights for virtual products created by them. This
article emphasizes that the policy for licensing and ownership playes a significant
role to enhance creative activities and promote relevant industries, The special
features of virtual world provide good opportunities for reconsidering a new
paradigm of copyright law, CCL enables the free, and legal copying, and remixing
of virtual content, as long as attribution is given to original creators,

This article also examines a copyright issue on 3D mirror world based on real
street and cities, It is an issue whether a consent from the copyright owners for
architecture in real world, should be obtained when you wish to design a virtual
mirror world, A duplication for a real building in 3D computer graphic, which is a
part of the virtual streets may not raise copyright infringement under current

copyright law,

o KEY WORDS ¢

virtual world, Second Life, copyright, 801 tower, Creative Commons License(CCL),

Mirror World, avatars
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M. MEN%3&e] ISD%3 2854
1.4 A
1. 7)1
II. MENZ3&] 43
2. A A
1. A3 AHEH
3. 34 A
2. TG et A8
4, 24
3. A&d et 1
v.4a 2

1.4 A

FAFEAEA(BIT) o 8= 0] 9= A=el FApe} Ezpe] tigh -2 o2= 3|
Z-&(Most—Favored—Nation Treatment, ‘MFN’), ZWIt]$(National Treatment, NT’)
a3 3% - AP (Fair and Equitable Treatment, ‘F&ET)Eo] th F&ET= 9+
FAAE gl Bapo] tiste] ArjAor Rojshs offolm, NTeF MFN Atha of -2t
o Aoty NTY MFN tf¢7} 443 7|5 FFd2olgte vlatiido] w2t Fost
&7t AAEh olo] Hlslo] FETE H|w7]|E Qlo] &AW wet g$s B
SHAl "k D o] FolA MFNS 7o, £2p, &gk AAA4H, ud B T2l o=
A9 el WA 5 ook Bopold FUNGA HEET ek, MENZ] FA 20
A HAzz L}Em AL 1847]0th2) thapxekel GATTEF WTOO]| o] 27| 744 FA| A%
oFol A 7HE 7] Rl dAer Auistal ok 1 o 2 4TS FofollA gy
o] MFNE A2Ad gz SAFARF A $a% s 7HAA |

rlr lil

]1

=249 2010,11,20, =EAAY 2010,12,06, AASA L 2010,12,22

* AFoshE WeaRT e a1

S ST L

1) NAFTAS] FxH4 ARl MEN, NT 1231 FEETS] §Jhe AJo] Fahs Zlo| thitoltt
ol F&ET/I'go] B295t0] ol5& 2ol FgFdhe Al 93t Aot} Metalclad v, Mexico Al
oAl NAFTA 1105Z(F&ET) O] 7|1 2491 AL A, NTQ} MFNS AtfA o)1l F&ET+= A&
AZAolgtal 3}4tt, Metalclad Corporation v, Mexico, ICSID Case No, ARB/97/1, paras, 68-T71,

2) Treaty of Amity and Commerce, February 6, 1778, France—United—States, Article 3, 8
Stat. 12 Art. 4 (similar provision with respect to U.S. nationals in France).
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MFN& A|oF=o] Bl=olut B =ulof| tfjste] 71 £2 tj¢&5 Folsts A& Ad=o]l
U @A B Bolalolof sl AL UHTLY MPNZFES HolRHgranting
state)o] A4F=rollAl FoAdt = Aol +AY S35 S|t (beneficiary state)ol Al A
& ool T WATLO MINE ZoPllA o TAAT £ 49 B3
AL, HEEA] AA=BITZE EAstoiof gty MFN7|52 B =7iel A4 BIT7F
L 49, 7% BITHSS AT BITA|A Holshe ol A mH(spill-over effect)zhil
g Utk &, MFNZ Q= fxpabol Al 4% AA7]8E BAshs 750l At

ZI7HA BITe Az FARE Y&oz AdEo], & Al 234 a4 = Utk
S MENZZE oAz thEe] Y wsagol B Fsgol Uk 71RBITE ARE
o AiTol AT & o fUT ANT BITS @nﬁ% Aolvl, ol AWz Y
2+ g Aolrt, ufstd, FTATY =AEA F(FE)oA Af37t 1= AdEr gl
BIT AHA|9] IW7]wo] wiow BAA A ZAI7F HAd AHES sfaste W
A7k Q17] o)k,

MENS| @03t BIT] MENZSS F45H) 9 49 Z, B&IAY of22 uud
A, MFNO| & ¥ fAl= 239 AREgoiet A Y oA E3E Y, BIT
8 B2 MPNZY §9T 548 TAUC A, BTN M POEE
Aol diste] AwEtk 7]EBITS MFNZ2Es dAZ A4=BIT FAEANEEF
(Investor— State Dispute Settlement, ISDZ3})Q] ZLof 3zt A
o2 SFuel BITY MFENZF | tfste] Admii, A A A2 Fstals ),

’

l

. MEN%2 39 A3

1. A IHUEY

MFNL- 18~194]7]19] &3 EA8}6l| 22K (Treaty of Friendship, commerce and Navigation,

‘FCN) oA EAHor FAE7] AZskoct 1713 o=ty} ZegA7)l A 43 Universiteit A
AfzeF X S =7 Al 3ol Al Fofsks BAF - o] RS FES AF A=A

3) MFNZ3e] 5= AHoJ7l §l7] W&o ILCSY MFNXOF ¥ES F A3t The International
Law Commission (ILC) has defined MFN treatment as follows: ‘Most—favoured nation
treatment is a treatment accorded by the granting State to the beneficiary State, or to
persons or things in a determined relationship with that State, not less favourable than
treatment extended by the granting State or to a third State or to persons or things in
the same relationship with that third State”, Article 5 of the Draft articles on
most—favoured—nation clauses (ILC Draft), in Yearbook of the international Law
Commission, 1978, Vol, II, Part Two, p, 21,

4) B Y=t o7t AlAE 292 7| EBIT(basic treaty)2t otal, i3t A4k} AZ2H
Z0FS AAFEBIT(third—party— treaties) @ &3t}
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S 3FS3 4~ QI 1860 J=tu} kA9l FHT(cobden)
A BRAR MPNZF] FAET Fol ORI GATTE MPNZETE thajzok
A, AL R FAzoklA MFNS AHEZ0|(reciprocity)o] oJ3 F2M i
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R, MPNS A e TAE 2oRE 2. oF Sol, B - AZlES FA
S - QL% CEPAS M MPNZZHo] £A3H4) gFeth o] 29 MFNL ofn] B4y
2l UJ% A% Agoistol ol ok ST, TR MPNE TSHe Ao MEN

- Solgt 4017 v“’:ol“%. = iEWW MFNg #5412

%xﬂ t}%xﬂt.%%m(mc)h MFNZ&T%OH o3t r‘MFNﬂ]—?—Z&’%iL 1 (Draft Articles on
Ve A 29k 3028 FAE ] AAY

29 A9 BRI AUtk MENES] H S MINETS ok 4] Aste] Aot
Aol EpFAf=olAl oS AL, MY oA MFNS Algsh= qfAolzkal gt
g1 MFN FH8He= ‘=2l (limits of the subject matter)o]l )
G MENZGHS CIEOFoR HoFEn ReAT FI ol e woin T A
ofct, BH#, ILCFEY ‘FHYRo] 7k Frke] Kefwol thek Y 2jelo)A MFN B
BFo--daol HE=AY ofFol tigt =27t "Ril‘% of7|ollM = ABAEE Bedt=
Aol AL AR S5 A, 2 ks PEY HE71ES ApRlEd] MENT NI}
A o]gta stct 6)

o] 2AE MW MFNS TEIAMS obd A 2t MFNZ%}% AloF7E ghelo)
uhe} Hojop 53] H*Hﬂ ZAAGL & ol AFZE Al
= Foside & QE} % B CoEAlE 230] H7l b, &t

Z

2. et X gl

(1)

of
ofN
(o,

_i_]

MFNZFE S msiE FRolAw Aduden FUn 48
th. 53], BITY MFNx% A& 9= 21]7%%@94 golgkel wet o
H O] 71AF 71249l Ao] HE U2 (ejusden generis rule) & &2 oju] W ApHIAD

5) OECD, MOST-FAVOURED—-NATION TREATMENT IN INTERNATIONAL INVESTMENT LAW
(WORKING PAPERS ON INTERNATIONAL INVESTMENT Number 2004/2), p 3

6) Norbert Horn, Enforcing Contractual Claims:From Schmitthoff to Investment Arbitration,
Economic Law as an Economic Good Its Rule Function and its Tool Function in the
Competition of Systems, Berlin, New York (Sellier de Gruyter) 2009, pp. 139—148 A2l-&.
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AsAA sfA7lEes GEHUD FFUAS UL S& AV A= =
ofol Al HojH BE geE A8 e Ae Uit tE=EA "otd, s ¥
ZoPo| A FofsiFe SeZEat B et & Aotk i AR s
IATA7F Q= A e EAHQ(the same subject matter and the same category
of subject)o] gHA =T} 8

Ambaticlos |4 I3 ATAR B4 - Gslet pelo] qcky FArshc 1CIA)
BRE ATARE WS AR HE Do) g, FON| MFNZI] F45o] 9lo] &
e FelY de Bugte SHAA B FFd2 el sjgErtal sk9itt Lloyds BankA}

Aol MINAGS AMAOR FHNA FEARY GAT HHOE SEHS AN
FsAol girti sgieh, Teln MPNAGS AU Bkl FRsE, HeWs 5
Hato] QA B el ok Ak mebd 1 7|EE BRHs Sl A BAE
e 7Hs ol Qleka shele)

BITo A= 55U @ Wiz "gAREE 32 AR (in like circumstances, in
like situations)!0Z-& ‘=2AFSF(in same circumstances; in same situations)o|gtil 3E
HIE WL HEUAE ofF EEHoR FYSL Aot olFF BTE s
ASE Ut

(2) FAA 4899

MFN&%‘OM FEHUHE ofFF FAHCE FAskE BITE k. dupdot - 9= BITA|
3((2)F= NT2F MENS Aol H4shaL Qlch, Al3@ellA A3z +4& B3] 317] 4
b, ﬂ = & X ARt Al2gre] dieb & 2o A~} 44 Oﬂ A8

eholgte}” oL gk 12 MFNJ} T2 29 23 FASE= ASLE Hegite] oo Zo
ofgfal & Aojtt. ol AMF A ot UEAR AR Fil, SEE ARk A
o}, o

ol Al 2G0T MFNo| ofmit o] thstolNE AR Sethd &

ol

o [——2 _Ilﬁl

) 1CJ9] MFN#¥ 712 #4292l Anglo—Iranian Oil Company case (1952)ICJ Reports, 1952, p. 93,
http://www.icj—cij.org/icjwww/idecisions/isummaries/ifussummary, Rights of Nationals by
the United States of America in Morocco (1952)United Nations, Reports of International
Arbitral Awards, Vol, XII, United Nations, 1963, Ambatielos case (1956) Ambatielos
Case(Greek v, U.K,), ICJ, Pleading, 1953, p 420, UNR.I.A A, Vol, XII , 1963, p.107 oA
FEH2 o] AAxAYE FelstaL Stk OECD, Supra note 5, p. 9.

8) MFNxSF A9 WA 102004 AAISHA 4 = ol Ut

9) OECD, Supra note 5, pp. 10—11 Z{QI&,

10) YA AAZOKECT), SUBIT(2008), F=BIT(2005), ZHABIT(2006) 18|31 ==+ BIT(2003)
SO Yt BES AREs

11) NAFTA, U|=BIT, 7AUCBIT, u]3 - LHFTA, ALk - AYFTAGAG-03%) 181 w3 - A7tz
2 FTAA|15.4% o] ol sfg3tct,

12) & BITE= 1128 FAFo] glom 1 3 A8x7} ISD FHO& ICSID ¥ad 59 FHolt}
oo =HoR AAEl= MFNZS B Zdate] Hga Beste], A=t =7t MFNZ
o 4guso] 1SDZTE Ealel O 24 & & 9tk
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RUBIT(SUBIT) A|3%22 1% - A7VEE FTAS o] olo] HlgHch 1

MFNZz3} Zadols ‘=31 wL ‘7o eE 25 (Investment and activities associated
with such investment) ©.2 T4 A9 Stk oAt T - F BIT Al3%old 2 Aope
A5 el ] ehy Aekste] Eael 1] B4 9 B B9l B0l thstol SARE 4Hin
like circumstances)oA] A3 ExpxIe} 150 B} W Bzl ¥ SHso) dste] Exle] F
29 ¥t Ex 9 7|9 Es(with respect to investments and business activities
including the admission of investment)o] H-ojdl= Rl E2|51A] ofldl &5 Holsl
O s glek FAlel Sl BeEl BEe S0 o - el - A A - B
) S e ARo R YOl BRI, 1 9lo] el st 25 fuo)
FH02 Heg At Qe

2000d WZRY BITCAIZBIT) AUOEE * 4% G B9 2, A%, Y, 7
F, I 29T Mg Ee I Hre] Al diste 59 AB(in like circumstances)]
R B A AT ARG o G A] of T FHST ek
MPN HEHSIE FAoh AN welslel 1 A8 olke A4S ek olo] weted B
o - ERERITAB@ 25 AR FAbol ohafol Al 48Tk AL

BITO) Uehd MENZG H8UWSIS Heisie] HY, A, TBHOE H8oht Aol
o MPNZG] A9 BITAA HEEF AL BAHOR FHF Aot Lelw NTG}
MENS BAlo] YRk duFRRA, ARHe e FAE. B4, ASUAS T
A4 L 0] BEE BEOR AL Aol A, MENE FAde S4E e
stz A%t 9l

-

(3) AztH 2 &9

7h 848 ™ - = MFN

BITO]A MFN 2§ dutzloz Exid
EAA R oto] BHo] gl 7
MENZ S ExAe

499 Fol Fajo

AelA A§H}, BT/} EAm s
go] E7]% G}, gRE BITo|A
o, &, oRARAT} B2
A we - ) Bl AR £ 25 o)

o
=2
)
op o
Ol
ol

i
ri,

Y,
of

x

13) OECD, Supra note 5, p. 3.

14) w]=t -« A7} E FTA A|15.4%,

15) EYABIT A4z0}l oA dxeF (ECT)ol|lA o]t Fdeh 4 FiL it

16) A4z} 520X MFN §EE sk =t AA, g% Ad=o] th39 Aol &Jsto] Fof
g ouE g - B3 = 5dY S e Ao FAACNA Foijor k= Ao B4
BA) ohgith, DTAE - AfFIAY - 24 B 9 2% Bt §AlE ABoz A2
e @A 94 @ dHes e wash] Al s 24 94 9 ok @ 2AA A
At RAReS ZAske oFy Sol oo B, Wl TAIl Wssl] 99 e, B4
o 3 YA oG AT Bsk] A Aokl A Yol e HoFe] Exo]
A AT B A3RY EAelA] Holstis themrt Belsha] opd tf9s} Hojgick

17) NAFTA(A|1103%), v]=BIT(Al4%), MAI(%SD), SYUBIT(AI3%), Q= BIT(Al4%) S°] Ut}

ox
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of MFNES Folig & Qlthe Zlolth, I8y v|xBIT Aldxe FAR| Hdd Ay <

(acqu1s1tlon o haloia o]Eul BEX AP dAANE FLEE Aog HOl
19 AWAOR EALETY EXbg il Zrojets ZuolM ol Fa 0743 A
2o UG AR Bl A9 - 5 TRelol MENS H8% sk ST ok

(Lh &= =2t o2 MFN

Aok BITOA Folsh= Sdl|7F AUA| ekl Yze o Qlk, o 4§ AZT BITOA
SHRSE SasAY AgtetE il gtk 485> MEN2SS d-85te] 443 BITY o
5 ES7HA] et al gk webd oW x7he MFN 239 298 g4+ 8e 1%
gttt g Eol, 20049 AUTHEEBIT(AUTBIT) &AL A1x(MFNZF o €)
‘A4z MFN2F)E 2 4 a5 ofd fastAY A4 BE A & gt
Zgo] Fofgt ofof A8 4= gty I kL Atk NAFTA A|1108(7) &%= “H|FFARA}
© FEANOA 43 2okt AoFgARAZE BEANVA 437 G oJste] Folgt
ol A&stA] ghett 1 qpAstaL Qlok o] Al wEl AHuthe FEANoA A
1103%(MFN)= NAFTA & A oju] astAY 2 A4e A S (FARE &2 oA
Zhelle A88kA Fett’ L Rk

Tecmed v, MexicoAlg|of| 4200 H3Lol-& Maffezini v, SpainZHgS <183}6] Aol - d
A|ZL BITS] MFNZFOo = WAL - e 2Egjo} BITY ¢ &&lzlel Lyaste] o8
T 5 guin FYSAT, FAWIRE 2TE FAL AF 5L BRY FART WAz
3}o] AW EA|(dimension of application its substantive provisions rather than
matters of procedure or jurisdiction)@}al d}ith o] AL A ok7tF dHojo]al QJQIEXR}
of A AHLE= AARGoRE YA AAZA QA(determining factors for their
acceptance of the Agreement)@}il 3Fth Z=ATARL AFHE& FAHL MFN X3}H9
Agiidel g 4 glokal dAshler 20

AFES FASAA W AR P ASE Yok Seuebt AR FIAZ
o MR F, HE AAT FTAY A AEHOR AEHE AL AL Yoshe
= S gtk 3 HFTA $4A MEAEDE AFAE AL AFH0E vdE
b HASES FAHsE Itk - EU FTAE A2 $ AN AAEREE0IA o

o

18) H|=BIT, NAFTA 2|1 ECT SolA FAEHA ©AS A9, et 2 dAA: 583t
3L Slth GATS®OF ZFABITOA = FAAAN dHA MFNS 888 a1 Sl

19) Zfyth BIT, =2 ¢o|BIT(2007), NAFTA, 3t -u] FTA, - A BIT o] it}

20) Tecnicas Medioambientales Tecmed S, A, v. Mexico, ICSID CASE No., ARB /00/2 (May 29,
2003),

21) Ibid., para. 69,

22) S+ A FTAQ} 3 - ASEAN FTAO A& rd A A 23 FTA= MFNo| ujA|E 1, @a & &3t

FTAS] MFN ZA-§0f= Foot=s st Qich 3 - A FTA A|10.4(3)=%; thetdl=i} FEoRA

of = 7tAR S= AR 1+ ZBA FAF ol Bt 72 A ot FAboll Bt @A z1]4(3 =S

H&A oA g o] g4 o]F WaEHAY AAEE oY Fofe] #3F ARt B E}XP

~

23

Nd
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o S2o RS BT A9, T AYARS Aol AFHOR Rofah g
2 asta glek20 293 BAe] AAY AAFARAL ALsta %01 FrA2| 39
gol & ?

3. §goele o1

Solo] MPNZTS 2831 BAL Sajahy uiolth HolFe MPNEglA A%
% gol2 AHgstel AT BITEAAo Holste E3l8 AT 4 gk olofdt 48
Aol BITelelatu S AolA AR 1 L oylow gt =, Hgdel
w917k dutaolwl BITe] FASL, FWS At A9t A (Annex)ol A
SEsH ok BTl AE 934 FATES I, BEA0lA 4% 3L AR MFN§
BE FAE A9t o]t 20

A, BTN QAoe] ook, BEAY, BBUN 121 Y 52 A of
?|(general exceptions)Z&-& Fil Qltl UHtA o Qx> HE MFN 24| 282 %
_]

gk olUzt Zet 2Pl AR HA8ET ek, AUTBIT AloMzE dukd deolq A
Bajol ehde] wE, WA deln lzetoluA] BE SE Egeln o2
7, 55 Eolo] EHYSE BALSE Aol vIBIT AL Adzo|A

gt MFN &3 9 R&AlloA At BE & 53 220 diste] H835H4] ¢h=
o 3 skl Qlok 1Al AIRAH R Aokaro] Algshe e HXe B3 & AR
T8 diF, B3 29 So] XFHEt gtk ul= - A7FEE FTA A15.12%+& “MFN
22 O HEHA8BoA GAT ofH Hof, dRE T2 Y97t HtAY A5 oWt
2], @YKz O AHAFAATL AFshe BE Hig 2 Edlde d&3514 g=ot

Astch AWUCBIT A|9FE MFN oS A5t Uty H&aofa] Ao wat %
A A QA et A RCF, FAFAGANA AFE FFFGY A, S8 &

|, Alo|]Z7tE 22], FAQAIE R2A], e Td2)3 JoFod o3 BITs

=
oL
r°1‘

o 12 K
o
b2

Am
o
BN
Wi

N

¢

P Ao et FeiEd GAel disto] - St omet A= AL F

Xl'a? HYE %Eﬁiﬁf” I gk Qi

=9 Au|A g ’\1“]* SuAblA A3=e] FEAHA W AB|A FEAET B e

stol A= oF ot I sk Qith(A7.8%), 1L —rﬁ’\ioﬂfﬂ AT TR AL A

o] FFE A& o7 4 g o] B e 2 tiste] o]xofA Gl FAE A

3 7F AR T2 & A Aujask Aua ZFAo date] o @Y wE T A

AABTER] WeolA Aol SEAU A Hulx FFAGA Holshe Anc wela}
ofgt o2 solgi 1 sk o,

25) 3 - BU FTA 7,82 Z2d|A] ‘o] 29| ojujst 4% olde WIS et Aoz et
A e 3 A S,

26) ZASE AL UNCTAD, PRESERVING FLEXIBILITY IN IIAs: THE USE OF RESERVATIONS,
UNCTAD Series on International Investment Policies for Development, UNCTAD/ITE/IIT/2005/8
2%,

27) vl= BIT A8 A= Ao FARHA t4 sk it

24) ©

or
0 £

il 59 I
rlr [
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o EAA Hote] MINAGS fustch T3 AokRe FAAe ALY F2
mejstel WA Ago] WAEE ST ARIRES IAY 4 drkn s
AA, MENZA] ARA 9IS S wHelth dE Sol, Ackto] Bt

o 3t MFN$|Htolet & _/'\_ %’i

(association of states)o] H-o3t 3|9+ EFYAF
i Aolt B Ble BAHCR AAZATEARD) AT 5L woln, o

BITOJA o]t 7-8& +FiL vk, AUHBIT FEA A2 A “Z'"4}—<MFNEHT>J: o]
o IAY B2 Al 27 st OPEHQ} g FARE &2 gAREEA0l Fofd il

=

482 T 4 QoD FAST Atk %, O ojHd Ao, BAFY HY, 43 5o
SR A @ BE, old, ITEE EH AGENBE Solch 2

M. MEN2 3¢ ISDZ3 A 854
1. MM

7] &BITS] MFNZ3Z IAZ AA=BITY 8-S U&=
Uk, Tefd MPNESS 5949 ol AuSee] F0
HO?‘“% 7 Sthke AL olE0] gle A Zrh &, 7IEBITY MFNZ2FL

= 2O 2HE AALoA Host= “Xﬂﬂ dT(substantive rights) F+= &S
8% 4 Arke Aotk A B MENEAAAE AAFAT sl gt Ao
T} Asian Agricultural Products Limited v, Sri LankaA}d|30), MTD Equity Sdn. Bhd
& MTD Chile S.A. v, Chile AFg] 30 12]31 CME Czech Republic BV, v. Czech Al

28) NAFTA H&A IV A28}, gk 1] FTAAE A9 U3 FRE staL Sirt

29) Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law, Oxford
university press, 2008, p. 254, Stephan W, Schill, Investment Treaties; Instrument of
Bilateralism or Elements of an Evolving Multilateral System? Paper for the Global
Administrative Law Seminar, Viterbo, 2008, p. 12,

30) &7t - 9= BIT A3 MFN 23 Fxpo| e, §4], AR Z1ejal 3ffof tistel MFNS
Hosle® slal Qg |3 A2(2)ZoA= F&ETS A3t HE 9} oA (full protection ad
security) S AT Aot AAIEBITS AgEsl - AYA BITY ‘AAREY (war clause) B
‘AWl A2 (civil disturbance)o] T2 AFHAL ‘AT B3 W ok 7]F'(full protection
and security standard)S.2 AT o] Qlof o]F Y& 4 Qlrkal FASIFTE o] AlgoA A
Aol B A2 A, o A=A 1R W) o B, SRer BoUt Qb Gojnck Al
E]—(generaha specialibus non derogant)= YZo|tt FATAHL o|E HAFIYT} Jarrode
Wong, The Application of Most—Favored—National Treatment Clauses to Dispute Revolution
Provision in Bilateral Investment Treaties, 32 Yale J, Int’l L., 125(2007), pp. 183-186,

81) MTDS} Wl g5 EAACkolA MID7 Bt/ wolA] EAg2 HE 57k wolof dcha
Haoleh, Tt 2871 BE MTDAYER] HES s71ex] Qelth MTDE Aokl B3}
o) EAMRE skt el ofstel JlEh WRF 71 slojof P Er]R F&ET
fJgroletar skgich, A%l wH|o|AloF - A BITAHIBR(MFNAEH Y FA4)E 2AR A=
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Fo| Ao} 2
3 oRE BT/ ISDAA FAZAES BASAUHeR AT Ak gas 2
W, MFN2FS 242 AA=BITY 1SDS 943 dab gtk 2oy BITE: ISDA}
AR B Aol7h Ut oIS Sof HA|, ISDriAel o, BAACE 1ea 2}
5o ERR B4 FAFAS AF A AR o717 AAGE AR, ISR
A7 o] AgoR YA, FAZAYL FUTALNE 5 Apolgo] wrt. ety
ARQ YFAAE FE S AN BITY A% i

by

o > =
)
O
-15 §
o’

o]
£ MFNz2%o| ISD#-&
So WA WAl AV GlT et o MENERS H4u9E mudom
A5 el Bl WA ol A% AN HYRAR AAHGL T Aol
MFNZEe] AL L7} ISDE E§st=A] o R 1CSIDE Maffezini v, Spain A7} A]

o] Hylrk Fol IATA AlleIAe T FETmACl diyEHL vk o B

il

SAARI = ISDxe] AHgoR HEEHe 2 ofyzial ot o2 7HA] AR Ee o9
S g7staL AT A WA E AAHA] et offidlMe dEAQ] St F

BITQl ¥ - dlu}=BIT ¥ A - A=2ole|o} BITY F&ETZF A8 & Stk a5t 54
PHRE POV SANSSL $5H RARA FUste A0 SjAEolo} BITAZE ] 2
Sk sgich Ll Aef - AokRBITY Ao - ARoEIEIT AL of £H3 ATt o}
Stk dElolAlof - ABIT A3B)(a)(b)ZRoA A AHFHS vjAlstaL glof, wirhs|A
(contrariosensu) 3P 1 0|99 7|Eb AL FEETH O o] Zdlws Aoz B 2~ Qtta 3}
At www, biicl, org/files/3915 2004 mtd v chile, pdf—Similar (MTD Equity Sdn, Bhd, and
MTD Chile S.A. v. Republic of Chile, ICSID Award Case No, ARB 01/7 May 24.2004), ©]
@]of| Pope &Talbot v, Canada, Bayindir v, Pakistan A S04 MFNZY-S A2 F&ETXE
e A8 > Ak BHels

HHHE CMES|AE AR Y917 &oletal skal, ydst= - A|ZBIT A|3% MFN 23
AR )=t AZBIT o e 482 578 AA7IA (fair market value)2hs EAZ|E
2 gatojof gtrka st (WEHE - AZBITOA 114H 374 BA (just compensation)
‘g3rS Hke =x10] 2 AT 71X’ (genuine value of the investment affected)@}al 34 % 11) ZA)
TARE e R &, ST = 3R AT RS Bejet AoR sjAuER Aa
A7 gele] Eaeld B ARG Besh ohld ARIRE Aty s
t} www, biicl org/files/3919 2003 cme v czech republic, pdf—Similar(CME Czech Republic B.V,
v. The Czech Republic, Final Damages Award, UNCITRAL Arbitration)

ISDY] o] = AL EFF R YA =Hed], olF £ EAFFolzte & 4= Qo
= 5ol O 1509 gAFS -89) HAH BAo] S A0l ARl o, Leln wARAL
8 283 $39 = A 5= Stk @ EAFAEHS ISDUAE BITAY #HE - &
W dAsks AT BITHRH =8=to] 9%t 8|7k authorization) & FAA Y 98t 5
z@3go] oo}, TAYoRE TBIV} 1% AFHolth,

ISD oA A8 xgH(fork—in—the-road clause)> &= AFAA7E WY E= A4 SH
A3 3 AEAT 4 o ol du WY E= 24 AL F ohtS ey g
A7l B7Fsstn, =0tk vl= - of23E Y BIT7F & F S8 A|7(3)%+ (a) Provided

L

32

~

o fle rH

33

=

o
ut

O
(]

34

~

that the national or company concerned has not submitted the dispute for resolution
under paragraph 2 (a) or (b) and that six months have elapsed from the date on which
the dispute arose, .. Ztil 3t Qitt, WXgHfull) MYzFga G d5E A9z
(semi—fork in the road)® it} ol 49 FUHTAEAE At o]To|= Fsf AHdE =4
FAAAE WPake o] Tt Aol



272 BIREAEWE 5 19 8 B 2 5]

AR S Ao,
2. MBI ALH35)

(1) #2244 A&

(D Siemens v, Argentina36) Al#l= MAffezini v, Spain AFAQ] ZAHAEO] AT E 7]
22 pE Aol2g WHAN 2H BN, B SiemensAl ofZHE} F3}
SATEANAY FHI} DS A 9 wlEo] B Ae AR T, FE7] el 7

Fol Fax]o] HASE BAo|ct, of=3MElL - 5 BITA3R MFN2E 28H = HAFA
0|2} A Y9 (relevant investments and their related activities)Z FA3 = o] ct
Atoze 24 W T FARE FUHLe] 43 Avlaolor a1, 1848 F 10SIDo] 54

iﬁ-“’m{

E AT 5 A=E sk qlok ko] of=dlE Y - AYBIT A10%+= FAAL 1870
ZF g71717F glo] ICSIDe| RS AlASI=E st 9k AGLelS Maffezini v, Spain AH
£ &sHHA, 1870 SUA7IZE glo] 1ICSIDY| SAE AIRT 4= Sitkar Fskqi), of
2 EY= 7| EBITS MFNZEo] =xto| HaE AFrpAoqt 2851, ISD= Z361A] ¢
kAl skoieh, 2E|ar MENZRFC] A8 9= "Faf o]l "EApRY 7L ofyekal 5kl c) 87

@ FABAELE "2opHo 3 vy ok (VIENNA CONVENTION ON THE LAW

OF TREATIES, ‘ZOFHEF)A|312E HL3lo] BITC] MFNZES 8|45l gct, MFNZE};
oA £ A - &, BITHHY HxFE dstolof ghrfal girh, &S HH A
A, 71EBIT H2&o] EAEZZ} Koo Qtk= AL 24 FEAgE e 245k =&
A frlE 91t Aoletar siglth &, BITHAIF A 11 H2&o] Fx K5 o £Xlof §)
AL, AloF=re) A/ =le] Bate] B g ST sttt S, BITAA A &
T2 BARe He, ARSI oo AgtsiA] ehethal e A
Sttt A, MENZFo|A “—o]ee—of Az} = +F
Stoitt, webs] 7]EBITO] MFNZFE] ‘-0 Fxjboll

?JQJ% FEAE 9] ISDRFe e B o] AEH kL 5G]} 38

%

BbHoR FARARE 29 BITAZAN] tfstol A kel Ut 19910 A
éitﬁ%wﬂﬁlwwlﬁﬁ-*ﬁﬂﬂ@%jJ]%ﬂ glo melAaro] oheta 19

35) Ax}A %39 ALS FAS WA AlYl= Emilio Augustin Maffezini v. Spain, Siemens
A .G, v Argentina, Camuzzi International S A, v, Argentine, Gas Natural SDG, S A, v.
Argentine, Tecnicas Medioambientales Tecmed, S A, v, Mexican, Suez, Sociedad General
de Aguas de barcelona S A, and InterAguas ServiciosIntergrales del Agua S,A, v,
Argentine 59| AH7} QlTt,

36) Siemens v, Argentina, ICSID Case No, ARB/02/8 (Germany/Argentina BIT). Decision on
Jurisdiction, (3 August 2004).

37) Ibid,, paras, 37,83,85,92,

38) Ibid., paras. 82—-89,
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AeEl e 2

D Maffezini v. Spain Alg= ol23NE|L}Q]l MaffeziniZ} A ¢lo)|A] S}akeFE AL - T}
o] 7|of BEX3E T AupAH ol BEAulo 2 =2 AAFE Ao|t} 400 7] EBITQ] o}=3l
EjL} - AHQIBITA4ARE ‘2 Ao BE WE A3lo)(in all matters subject to this
Agreement)MFNo] HEH} 1 1A4skL Qlek, A0xoA= EAo] UAE £ 671€7t
253 BAsdel oTol G A%, BAS 87 TR AV FHohu
STk, FURR 24 AV 1AL T, 10100 FAZ AT S UES TG, 3

Qe 7|EBITY MENZFE 2AZ Ad - Adel BITE 8T & Ay 2
e - AHQIBIT Al0xe 24 A 671€7 24 |4 5, 1CsIDe] SAE A7l -+

NS STk, A3 7| EBIT MFNZGE] A (mavter) & HAH AG B -2

FHUN YA ek FYshct
® FAWHRL MPNZGY ISDEF Hgoint AoRIA Bmuel Holgn o
th4) # @YY WE AR ISDFAHO] MENY| EFH: Bud ot BAE AL
ohJeba soict. AmbatieloseAtel] FATARL o] ISDAGS EHITHE AokPat
A olabe] A ow S BRSO FARY] oF LA BY SA5EAE F2d
A 2200 $AET abold, ol PAzosl U2

=
EES’% T 01 13}1 shaleh, ety WA FATHAELS Al
st AEol ot gtk FAFA = ol 7HA] ERNEAEE HASH: Alwo|H,
EAA = gAEA, ¢E8=E aHAAE Aosts ¥R wstEo] kil sl 43)
ISD2 Y} EAE S = WS BAo|nR, AA=BITY ISDRFo| FxpA; He| - o] &
o o frejsittd sEHR ol Fakgtthar shginh 44 1ejal of2JIE L - AF Rl BITY
‘WE A ALyl WHsla, E BITO|A Y Uehdtiir sttt Awelo] $S-FEijo]
o} A 53 A A BITOIME= IS (this treatment)2ty & FAL Fcka
SFGITH YY) AW F = MFNZE-2 A or B Hejet o]os gfd 4= 917
g, 7]1EBITY FA=RE AZ5H A& 7HeAdE Aokl kgl 46)

39) Ibid,,paras, 80, 81, 103, 110,
40) Emilio Augustin Maffezini v The Kingdom of Spain, ICSID Case No ARB/97/7, Decision
of the Tribunal on Objections to Jurisdiction,

41) Ibid., paras, 38—45.

492) Tbid,, paras. 32, 48—50. Ambaticlose AlE|S ¢1-&35HA j4o] AAZAYL AABIT Tk
) Ibid., paras, 54-55,

44) Tbid,, paras, 54, 55, 56,

45) Ibid., para. 60.
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of

e

© FAWEF= MFN2FO LW lo] ISDE 2Fstal lrh. sHx|Y BITA|
(public policy)o]] AIghE wh=cta sttt AHQl BITAHZA A MFNZRFO| A%
HE FEEEA] AR APl HAt 4D FAWAERE AW BITHZAAS AE
SBIT @A A of2dlE|vh= AR ORZA AAFAE, 2HIL AEsE
TAFAE Azstacta gty AP AH]Qlo] Z|g=vtel A Fg BITE A
A, d8E G2 efEt 54 AV & SATAE 88t Aol

]
b L AA
7HICSIDEAE Gt Qe e BANAAEE Aug 5 YES shgc e

ﬂoﬂgmﬁ
;9;1“10034‘
2ol

U
o |o
e

3. X Ly Apa|49)

(1) AgH 74

@ salini v, Jordan Al Salini7} @26 HHe} A% @ AdA T ¥ EAolrt,
Fhe T EAA A BdEe A Eu AR & Ae dstiths0 ogy
o} - @ 2t} BITA3ZE MFNZEHQE "Exxte] &4 W 19| 49 (investments effected
by, and the income accruing to)S2 FA3}1 Qlth A9FE “Urpr} ExPA A EAY
NAHAE oAt Beole 2 gl sta(A2dd), e Afolle 671 F47Iite] 7
et & B FU A (territorial—jurisdiction) @} ICSIDO| S Aeixoz A|7|g
F AT o skl Qlek. ofof wheke] W= - R 26 BIT A9xot = - 820
BIT Al6x= "FAANS ol® 2ANEAEAE F#4TA E&3ta, FARE 1CSIDY| SA
5 ANE 4 do L st glek el 7|EBITE 2AR AX=BITE 483 4
A

Jeha Zgstgict 50

@ FABHE= MFN2FOR2 1SD2FS 988 4 glkal sigleh. 11 o= A, 7]
HBITY| 4" S AL 2= A= AAE vhgshs Jo|B=, MFN 239 duha] 3]

46) Ibid,, para, 63,

A7) FABARF= 71EBITY MFN 235 AR ISDRFE Y8 = §le &9 47H4 BITAHZA
'S AAIBEL Qlek, AR, YA Y= (exhaustion of local remedies) YZL =A|HL] 7]E
HZolnR 7| ZBITY AYF AR 48 3T 4 gt &4, A¥RI(fork in the road
clause)= AT Afole dWtdor FHo|a MAE 4= gl A7 "ol AEEHA U=
o}, AR, 71EBITA ICSID & 54 o8& 7Fsd SA7I+E e 4o MFNZE A&
o 4§tk WA, NAFTA 53} Zo] Mg AAAE T Qla, 1=ER A=shE FHALH
of Fogt Aol Aoz Er} fifstH MFN 230 Hgoz of2jgt AAFS] LA A FA2t
AE HIAIE 4= 2L, E3E o]el 42 7| EBITS A= &gt oo whejalr] ol
e g

48) Maffezini v, Spain, para, 60,

49) EAAMY 2% Salini Costruttori S.p.A. and Italstrade S.p.A. v. Jordan, Plama Consortium
Limited v, Bulgaria, Telenor Mobil Communications A.S. v. Hungary S°] it}

50) Salini Construtorri S.p.A. and Italstrade S.p.A. v Morocco, Jurisdiction, ICSID Case No,
ARB/00/4 (Award, 23 July 2000),

51) Ibid., para. 21.
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= TAZ HiAE 5 Qleh 22a AoFRAAbE AR ICSIDEE H oA HiAlEtE
olw7t Bualgitt E4), MFNX3 2890l ‘=Exjzte] Ex} 9l 19] 420 O MAffezini
At Y] Aol HHE RE ARYHET FolHolzta skgltt. A, MaffeziniAl] o] A<l
AL el AZHA ool olo) AEL FAWHIA ALaeia sjock5

® PrlHoR MY ZABARLE MINZG Ao gt S0lS ey ik

53] MaffeziniAtE|ofl Al A2 Q] o &l= Aol A] %%3}1 °1€d7l TEoll Fope-8-9]
H(risk of treaty shopping)?| EeHA& SHHAIZITHL )it %3
(2) g4 »4 &

@ Plama v. BulgariaAt#= PlamaZt &7Fgjobe] A= H-golzta SHE
AggE Zloch s B7helof - AbO] 2 ABITAI3(1) 2= MFNAEH S FA 2L Fsta
QlTh59) Z1ejal Al4(4-DEe "pEEAN uet Z4S A Y &, @Al o]FolF]
A % Aol YASA(Ad Hoe Arbitration)oll A|718k 4= e} 3L FA4skaL Qlek o9
n|5to] E7}ejo} - WEE BIT A8ZL ZA] ICSID FAAAL te2 FAFIL gk, A3
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52) Ibid., paras. 22—24,

53) Ibid., paras, 118, 119, 179,

54) Plama Consortium Limited v, Bulgaria, ICSID Case No, ARB/03/24 (ECT). Order on
Provisional Measures, 6 September 2005,

) E7}g]o} - Afo]Z g A (Cyprus) BIT A|3(1)%&, Each Contracting Party shall apply to the
investments in its territory by investors of the other Contracting Party a treatment
which is not less favourable than that accorded to investments by investors of third
states,

56) Ibid,, paras, 216—221,
57) Ibid., paras, 222—224,
58) Ibid., paras. 195-197,



276 BB FARERITE &5 19 1 B 2 5%

oA FAskE Ao, WA B9 ZVThL shoich MFNEFY AEUE
WYS YT RE B S & Wkl 2T AYAn FYRAE, FRIE o
ARtk stch, FATPRE Mafferini Ab] Aol thate] “Aok oAbt A
B A4S0l MEN 2ol 488 4 ¥ & FUH BHom qAselor Bk g
gtk 7 olf 3, Brhelol - Aol ZR A BITAlAZAA FAHE FUYTALRE Aokt
ZF AN TR SEARE Zolch, BA|, Aok BAH oFgo] gk A2 Al
T, 7JEBITY) ISDAGHE MPNAZOR AMZBITY T2 A MAUEeR gAlg
% glcki skl
4, 27

Al A FRBYS A E 2R AEoR 7t
2 RAEor o] AWEgdt HAAE Sotol R VA AES wt
HA, MaffeziniAl# oA MFN%3&H-S
A, BITOA A|eF=ro] MFNZ -8 flofA] ISDE3}S viA|sh

— o
Soleh, AFYAAT} ¢ MFNZFE DTS Ze & BB & Aol opx, Aok
AL 2AH £ B ga el R ARshE Aol %uﬂ, FARA BT

AAME MFNZSS E35fo] ISDRS
wp2tA BITS @A|FA o izt A= A
of opk & Zofet,

Salini v, JordanAbell= 7|EBITS] H-EH97F @ &olojA Alga FA wgol A
AAR AW FESISA A RGE FABY B A0R HolAn e BAw
= b Gl BHAS ATShY Yok Z MINAY AEWSl] RE AL Fo @
A olgkal qHdstAY, MFNZg| ISDE Egetthe = :

BITO] MFNZGe] A 4|s} o] tpefdor Qloto, 2 ST F7E ARRhER 2

WBITY 34& 317 B, MPNZQtolAE Zopy@orl oJsiEs shu glch dejut
stol it 89 4 glek. sl BITY

SABIT] MENZG SHAPPHS Q5 Aol dhatol At
B EL o2 ISDAGOIRE WU 4 G AT Wol FAUG. web FHUA
o4 MENZTFO] 1SDEG A §o] B UNAHo] EEHE AL ThS ofFch HoFol
WAA MYFAS FRA B ASE AT, FABYRE R AzelH T
HEE o|$E MFNAF Z§WSI7H ISDE BhEchs A34F 42 7FsAol B A
oA RopyHEcke] et BITAE 52 S o)8 S
(DT Stolokx) FASIAL ARsHE ¢

bY
4n
El
%0
T

it}
po)
|o
1‘“"1 JI-NI
S8
ro
i

59) Ibid., para. 214,



FAFAY G Helmo ezl Ak AT 277

V.2 &

=
'é‘
94301 §itk. MFN 292 B}E ZUH} =] 7| EBIT7} Ald=BITe] d&& vAe A
o

2 BT oju|g AT v AoFR7r BuE ofdo] gl A9o] MPNZSHS 1SDEE
A St A gk, AokRe ddd 4 gl Ave] Awsh] ©oh 4349 BITAE
o GFS F 5 ou, FAAEO|FO YA Ak 2HT 4= Yot

MPNARHE o Q8E 7T waslo e FARAEY Fas Ueletn & Holtt
Jeju oby E9

1 AzAel Ha7|Eel 2opyrel euv|EE sl A ot o
sk Ao|th.60) wEha Seluet A7
WS e, O B4 2Aj0) g 85 geo) @ 54
4 8 150 Aol ool 4 9 GATED, @ Fu £ H4e] dolel, @ 150
Wak Ao Wl A - S EE ART Bslols) 12T 6 B4} W B4 B
g - §A] - A - S E= AE( investors of the other Contracting Party as regards
management, maintenance, use, enjoyment or disposal of their investments)64)52] &
Fdom AZHUNAE fPAsL Atk A9 disiold #FoR Ko, o A& fEu
2t} MFN3 fdsto] HE S gelstol & 4= Qi
A, BITOJA 243t MFNO| ¥t = 7}X%°F Sk Zlo|t},65) -2jutete] REBIT A|
3%& MFN2FO| Aoz "BAA'Z Asta Qloh, ZPBIT F4THe il 2y o
S doHoz xHF o] ISDERYO] A THeAde Aol Hlrh wheF MFNZFE
1SDS] Y4< A3kslnA FehE MFNZFOIH Hojw BE 2] B WE AR} 59| ol

rlo
o°|’
O>~

1o,

i

60) MENZ3o] tfsio] * 7+ zoke] 7|2AES 4 A%G| A B4 G2 EERAOE BIIE )
AskAn, A DRHAES 2 U BITHUS M BAS: A%l du. 2%e BTl
MPNEG] SASiZo] A8EEA ol Agep) ghorrkis AN 2 ol FAlze] MNES
o s aRel A8eEs PuaktL e # Aok 1 ool 2o AA%e BITAZ
A A3}kal QItd. Thomas Walde, “The ‘Umbrella’ Clause in Investment Arbitration”, J. World
Investment&Trade, vol, 6, No, 2, 2005, p. 222,
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(ABSTRACT)

A Study on Most—Favored—Nations Clause in

International Investment Law

Kim, Yeu-Sun - Oh, Young-Gi

Bilateral Investment Treaty has a treatment clause on investor and investment
which include most—favored—nation treatment(MFN) and national treatment(NT) and
fair and equitable treatment(F&ET), Among these, MFN applies to the various areas
including trade, investment, foreign exchange(currency), intellectual, rights of
diplomatic protection and recognition and enforcement of commercial arbitral awards,
As of now, most of the economy-—related treaties have the MFN clause as one of the
fundamental principles, The MFN is a clause in which a grating state promises
offering a special privilege to a third state or beneficiary state,

The legal problems of MFN arise mainly due to the fact that the MFN clause have
a wide range of terms and regulation, Accordingly, it is the right time to look into
the types and characteristics of the MFN clause to get a better understanding of it
Recently, there is a case of awards in which the basic treaty of MFN is applied to
the investor—state dispute settlement(ISD) of the third party treaties,

This means that the basic treaty of MFN can be applied to substantive rights or
treatment, MFN-related case is related to the substantive stipulation, which is
because the range of application of MFN in BIT is stipulated widely, Therefore,
the Award on the clause of MFN turns out to positive or negative depending on
the case, The awards should meet the limits of the subject matter, The ways BIT
expresses the limits of the subject matter inlcude ‘in like circumstances; in like
situations, in same circumstance; in same situations.” And the awards become the
matter of interpreting BIT at the arbitral tribunal, The interpretations of BIT are
based on Vienna Convention on the Law of Treaties(Art 31).

If BIT of the third—party applies as the MFN clause, the exisiting BIT can be
nullified, The confusing results arise, Consequently, it is advised that Korea should
keep the unified position on the MFN Clause in BIT, This is because the MFN clause
of BIT Korea is going to enter into applies to the various areas, Such case has an

expansible application, It may be that Korea has to limit its expansible application,
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The situation is similar to the application of the MFN clause in the United States
and Canada, The legal establishment of the ISD clause in BIT, host state prefer
exhaustion of local remedies and export state international arbitration, However,
the ISD clause in the contract of FTA between Republic of Korea and the Unitied
States can apply to the international arbitration in various ways, Accordingly,

investment contract in BIT entrusts ISD to the principle of private autonomy,

o KEY WORDS ©

International Investment Law, Bilateral Investment Treaty, Most-Favored-Nation Clause,
ISD, Ejusden Generis Rule, ICSID







Hedge Funds and Financial Stability in
Global Financial Markets®
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I . Introduction

Hedge funds are complex financial products which have grown exponentially during the
past decade, While hedge funds provide benefits to the world's financial markets, they
also pose systemic risks in financial markets, Hedge funds suffered huge losses last
financial crisis, notably from investments in securities backed by subprime mortgages, !
In January 2009, two senators were proposing new government oversight over hedge fund
industry that operate largely in secrecy and have been pinned as potential threats to

financial market stability.?) On July 21, 2010, President Barack Obama signed into

EEAY 2010.11,25, =FE4AY 2010,12,10, AAEA L 2010,12,22

* This article is based on a part of my J.S.D. dissertation: “Hedge Fund Regulation in
Global Financial Markets: Implications for the Korean Financial Markets,”

*% Visiting Scholar, Washington University in St, Louis, School of Law,

1) David Weidner, Commentary. Wall Street faces big questions as 2008 nears finish,
MarketWatch, Dec, 18, 2008, available at
http://www,.marketwatch, com/news/story/five—year—end—questions—wall—street/story. aspx?
guid=%7BB23A5CB4%2D6DA1%2D46D1%2D9523%2D15686F32D47A%TD&dist=msr 2

2) “The problem is that hedge funds have gotten so big and are so entrenched in U.S.



284 BUBRERIEBIE B 19 # B 2 B

law the most sweeping set of changes to the U, S, financial regulatory system since the
Great Depression, The Dodd—Frank Wall Street Reform and Consumer Protection Act
(the “Dodd—Frank Act”) will, among other things, significantly increase the regulation
of money managers, in particular managers of hedge funds, by the registration of
hedge fund advisers and restrictions on the relationship and activities of banking
organization with hedge funds,

There is no judicial definition of term ‘hedge funds,” Traditionally, hedge funds
are investment vehicles from a wide range of asset classes, which seek short—term
capital gains regardless of market trends, Hedge funds have tried a lot cutting—edge
strategies that were not used in the past. Hedge funds are distinguishable from
other investment vehicles, such as mutual funds, Mutual funds are highly regulated
investment vehicles, while hedge funds are not highly regulated, The differences are
especially noticeable with regards to liquidity and leverage, as well as investor fees,

Hedge funds provide important advantages to financial markets, as well as
private benefits for their investors and advisers, Other regulated investment
vehicles, such as mutual funds, are encumbered by mandates and required to index
and track, Consequently hedge funds bring market liquidity to the capital markets
by actively participating in secondary markets and the market for derivatives,
Furthermore, hedge funds help in reallocation of financial risk and play an
important role in financial innovation,

While there are many positives associated with hedge funds, there are also some
negatives which should not be overlooked, Hedge funds are some of the best
alternative investment vehicles available to investors, but they are also some of
the most dangerous, in terms of risks to investors and market strategy. While
hedge funds have helped make financial markets more efficient, they may hurt
investors and the financial markets through investor fraud and market

manipulation, The hedge fund industry has grown significantly in recent years,

financial markets that their actions can now significantly impact market prices, damage
other market participants and can even endanger the U,S. financial system and economy
as a whole, " Floor Statement of Senator Carl Levin of Michigan (as prepared), January
29, 2009, available at

http://grassley. senate gov/news/Article, cfm?customel dataPagelD 1502=19024 (last visit
Oct, 2010),

A major cause of the current crisis is a lack of transparency. The wizards on Wall
Street figured out a million clever ways to avoid the transparency sought by the
securities regulation adopted during the 1950s, Floor Statement of Senator Chuck
Grassley of lowa, January 29, 2009, available at

http://grassley. senate gov/news/Article, cfm?customel dataPagelD 1502=19024 (last visit
Oct 2010),
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largely due to enormous benefits derived from ‘high-risk and high—return’
strategies, As a result of this rapid growth,3 these minimally regulated investment
vehicles poses an increasing threat to the global financial markets, Concern over
this threat has prompted many commentators to question whether hedge funds
should be subject to regulation, The collapse of two major hedge funds—Long Term
Capital Management (“LTCM”) and Amaranth Advisors (“Amaranth”)—has further
fueled questions about the need for hedge fund regulation,

The aim of this article is to identify the optimal form of hedge fund regulation
in Global financial markets, The preliminary question is whether hedge funds
should be subject to greater regulations, similar to other investment vehicles, In
connection with this issue, this dissertation will argue why direct regulation of
hedge funds is not the optimal form of regulation, On the contrary, this article
concludes that an indirect approach is best for protecting the financial system in

Global financial markets,

II. Hedge Funds and Financial Crisis

1. The Historical Examples of Hedge Funds and Financial
Crisis

(1) LTCM Debacle

In 1991, John Meriwether, a legendary bond trader at Salomon who had resigned
after the firm disclosed a series of improper bids at U.S, Treasury note auctions,
began to contact his peers within the finance and investment banking communities with
an idea to start a hedge fund, Meriwether proceeded to hire trading community stars

and finance experts for his fund, Long—Term Capital Management, L. P. (‘LTCM’) 4 As

3) By the end of the first quarter of 2007, the hedge fund industry had experienced record
growth, with total assets invested in over 11,000 hedge funds to $1,568 trillion, See
Hedge Fund Research, ‘Hedge Fund Industry Report—@I 2007, available at
www_ hedgefundresearch com; George P, Van, chairman of Van Hedge Fund Advisors
International, LLC predicted that assets managed by hedge funds will double to $2
trillion by 2009, swell to $4 trillion by 2013, and $6 trillion by 2015, See The Barclay
Group, °‘Hedge Fund Demand and Capacity 2005-2015", reported in Pensions &
Investments, available at www, psionline, com

4) Roger Lowenstein, When Genius Failed: The Rise and Fall of Long—Term Capital Management
27 (2000); Meriwether worked closely with a cast of finance stars, including David Mullins
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a result, LTCM5) was founded in early 1994 with equity of 1.3 billion,® and the fund

began trading on February 24, 1994, just after the Federal Reserve's rate hike.?
U.S. General Accounting Office (“GAQ") described LTCM as a unique hedge fund

due to the large scale of its activities and size of its positions in certain market

5.8) LTCM specialized in a variety of trading strategies, including convergence

trades and dynamic hedging.9 According to Andre Perold:

LTCM charged a two percent annual fee, plus 25 percent of any profits!)

LTCM generally sought to hedge the risk-exposure components of its positions
that were not expected to add incremental value to portfolio performance and
to increase the value-added component of risk exposures by borrowing to

Increase the size of its positions,10)

and

)

the fund required a minimum investment of US$ 10 million.12) Moreover, investors

8

=

9
10)
11)

12)

Jr., a former Harvard Business Professor and Vice Chairman of the Federal Reserve Board,
and two Nobel Prize winners, Robert Merton of the Harvard Business School and Myron
Scholes of Black—Scholes model fame, Additionally, Meriwether was able to convince
David W, Mullins, Vice—Chairman of the Federal Reserve under Alan Greenspan, to join
his hedge fund,

The hedge fund was named Long—Term Capital Management to signify the group’s desire
to have investors commit long—term to the fund to enable it to withstand short—term
changes in the market without having to go back into the market for more capital,

The hedge fund raised an initial $ 1.3 billion from private and public foreign banks,
wealthy businessmen such as celebrity agent Michael Ovitz and Phil Knight, CEO of
Nike, and pension funds such as the Black & Decker Corporation’s pension fund,
Lowenstein, supra note 4, at 27-28,

The President’s Working Group on Financial Markets, Report on Hedge Funds, Leverage,
and the Lessons of Long—Term Capital Management 10 (1999) [hereinafter Working
Group]; Although LTCM itself is a Delaware limited partnership with its main offices in
Connecticut, the fund that it operates, Long—Term Capital Portfolio, L, P,, is a Cayman
Islands partnership,

United States General Accounting Office, Long—Term Capital Management. Regulators
Need to Focus Greater Attention on Systemic Risk, Report to Congressional Requesters
GGD-00-3, Oct. 1999, at 1, 5 [hereinafter GAO Report].

) Working Group, supra note 7, at 10,

Andre F. Perold, Long—Term Management, L. P, (A), (Harvard Bus, School Publ'g 1999).
The fund returned 19,9 percent after fees in 1994 to its investors, 42 .8 percent in 1995,
40,8 percent in 1996, and another 17,1 percent in 1997, By late 1997, the equity in
LTCM had grown to over $7 billion, In December 1997, however, the fund returned $2.7
to its investors, claiming diminished investment opportunities, leaving equity of about
$4.8 billion at the start of 1998, Franklin R, Edwards, Hedge Funds and the Collapse of
Long Term Capital Management, Journal of Economic Perspective Vol, 13, Number 2,
189, 197 (Spring 1999).

Frank Partnoy, Infectious greed: How Deceit and Risk Corrupted the Financial Markets
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could not withdraw their money for three years, hence the name ‘Long—Term, 13)
LTCM’s investors included individuals, corporations and academic institutions,14)
Meriwether and his LTCM’s partners contributed a total of US$146 million of their
own money to start the fund. 15 This is one of the representative characteristics of
hedge funds,

LTCM’s prospectus entrusted the fund with almost absolute powers, and warned
investors about the volatility of its strategies.16) The prospectus explained
relative—value and convergence trades and described a couple of examples of such
trades from Salomon’s Arbitrage Group, noting that new strategies were expected
but could not be specified in advance 1? The prospectus also mentioned that the
firm was allowed to make directional bets, although the fund did not plan to
engage in much thorough speculation,18)

Several commentators, including regulators, legislators and market participants,
concluded that LTCM was unique both in terms of size and leverage.!?) Over 80 percent
of the LTCM Fund’s balance—sheet positions were in G—7 country government bonds,20)
LTCM's balance sheet leverage ratio was 25 to 1, as compared with the average
leverage ratio of 2 to 1 for all hedge funds, 2D Nevertheless, the fund was active in
many other financial markets, such as securities markets, exchange—traded futures,
and OTC derivatives, as well as other geographical markets 22 As a result involvement
in a wide range of financial and geographic markets, LTCM's most ‘lucrative trades’

were not the product of luck but rather close—knit relationships with central bankers

251 (OWL BOOK 2008),
18) Id. at 252
14) Lowenstein, supra note 4, at 38,

15) Id.

16) Partnoy, supra note 12, at 252,

17) Id.

18) Id at 253,

19) Brandon Becker & Colleen Doherty—Minicozzi, Hedge Funds in Global Financial Markets

(April 2000), in New Directions in Unregistered Investment Vehicles 180 (Suffolk
University Law School 2000), [hereinafter New Directions]

20) Working Group, supra note 7, at 11,

21) Hal S. Scott, International Finance: Transaction, Policy and Regulation 707 (Foundation
Press, 13t ed 2006),

22) Working Group, supra note 7, at 11; According to the Working group report, LTCM fund
participated numerous markets, including: i) government bond markets, mortgage—backed
securities markets, corporate bond markets, emerging bond markets; ii) equity markets;
iii) futures, with positions in over a dozen futures exchanges worldwide (in some cases
positions were quite large in relation to total open interest); iv) OTC derivatives, in
which it conducted business with about 50 counterparties; and v) options, with volatility
positions in a number of markets, including short volatility positions in equity markets,
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and government officials, This, in turn, allowed the fund to learn about regulatory
arbitrage trades.23) These strategies were not a theoretical method in finance 24) For
example, in Italy, LTCM employed the former Italian treasury official responsible for
debt management, and recruited the Bank of Italy, Italy’s central bank, to invest
US$100 million,25) In other trades, LTCM took advantage of Italian tax loopholes for
foreign investors, 26)

LTCM was mainly engaged in ‘market—neutral arbitrage ’2”) The fund’s main
holdings were generally long positions in bonds that the fund considered overvalued, 28
More specifically, LTCM bought high—yielding, less liquid bonds, such as Danish
mortgage backed securities, bonds issued by emerging market countries and ‘junk’
corporate bonds, LTCM sold short low—yielding, more liquid bonds, such as U.S,

government bonds,29)

For example, recently issued (so-called on-the-run) US Treasury bonds
typically traded at slightly lower yields (higher prices) than comparable
maturity but older (so-called off-the-run) Treasury bonds, If the spread were
sufficiently wide, LTCM might purchase the off-the-run bond, and sell short
the lower-yielding on-the-run bond, With attractive financing rates, this
position would make money if held to maturity, The position also stood to
make significant profits if the yield spread, and hence the value differential

narrowed,30)

Even a small reduction in yield spreads would mean huge profits for LTCM because
of its enormous leverage 3) LTCM also stood to gain or lose as yield spreads changed

due to LTCM's large number of derivatives contracts. 32 LTCM's vulnerability to

23) Partnoy, supra note 12, at 254; Regulatory arbitrage trades are buying and selling to
profit from mis—pricings due to various countries’ legal rules and regulations,

24) Id.

25) Id

26) Id.

27) Edwards, supra note 11, at 197,

28) Id at 198,

29) Id.

30) Harvard Business School, Long—Term Capital Management, L.P. (A), Case N9-200-007
(October 27, 1999).

31) Edwards, supra note 11, at 198,

32) For example, LTCM entered into interest rate ‘swaps’ in which it agreed to make
periodic payments to its contractual counterparty if yield spreads between LIBOR-based
instruments and government bonds widened, but would receive payments from its
counterparty if yield spread on bonds narrowed, 7d
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widening yield spreads was aggravated because the fund's portfolio was composed of
illiquid financial instruments with no equipped market, and in some cases the
funds was a substantial holder in these instruments.33) Thus, in the event that
yield spreads moved against LTCM, any effort by the fund to contain its losses by
liquidating its positions would put heavy pressure on prices and expose LTCM to

even larger losses, 3%

(2) LTCM Crisis and Financial Stability

The LTCM crisis and subsequent government bailout triggered early discussion
regarding hedge fund regulation 35 Following the LTCM crisis, a couple of
regulatory agencies produced detailed reports and recommendations for hedge fund
regulation,36) The regulatory agencies found that the a hedge fund collapse, such
as LTCM's collapse could threaten ‘global financial stability,” harming financial
institutions and investors worldwide, as a result of the fund’s size and extensive

positions, John Eatwell explains:

The spark was the financial crisis that overwhelmed many of the Asian
economies in 1997, and spread to Russia in 1998 But the center of the
conflagration was the near failure of the LTCM. More than any of the other
problems in the Fall of 1998, the threats that LTCM's difficulties posed to
financial stability throughout the world illustrated beyond all reasonable
doubt that the international financial system entered a new era, This was not
a problem of sovereign debt, or macroeconomic imbalance, or even a foreign

exchange crisis, Instead it was the manifestation of the systemic risk37)

33) Id

34) Id

35) Erik J. Greupner, A Call For Increased Regulation? 40 San Diego L. Rev, 1555, 1557
(2003).

36) Studies were undertaken by nearly every major central bank, regulatory agency, and
international ‘regulatory’ committee (such as the Basel Committee and IOSCO),

37) Katz identified five types of systemic risk:
“The first type of systemic risk in the framework occurs when the failure of a financial
Institution threatens the health of parties in second tier privity with that institution
(e.g. one bank failure triggering others); the second occurs when problems at financial
institutions spread through complex systems (e.g. payment systems), the third occurs
when a problem with a financial institution or market causes unrelated third parties to
engage in self defeating behavior (e.g. the stock market crash of 1987, where portfolio
insurance programs encouraged institutions to sell some their of shares, heavily
devaluing those they still held);, the fourth occurs when the sale of a financial
institution’s assets at distress prices affects the solvency of other financial institutions
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created by the market driven decisions of a private firm,38

As a result, early discussions concerning hedge fund regulation focused on the
financial stability posed by very large, unregulated, and excessively leveraged hedge
funds, 39 These discussions demonstrated that federal regulators and legislators were
beginning to question whether hedge funds should be subject to a more comprehensive
regulatory scheme 400 The regulators were concerned that that a highly leveraged
hedge fund, such as LTCM, could incur substantial losses which would increase the
likelihood of a financial market domestically and internationally, 4D

The main issue raised by the LTCM crisis concerned ‘how to restrain excessive
leverage more effectively,’42) The Working Group identified excessive leverage as

the core problem in its report,

As events in the summer and fall of 1998 demonstrated, the amount of
leverage in the financial system, combined with aggressive risk taking, can
greatly magnify the negative effects of any event or series of events, By
increasing the chance that problems at one financial institution could be
transmitted to other institutions, leverage can increase the likelihood of a

general breakdown in the functioning of financial markets, 13

In a volatile market, highly leveraged hedge funds are more vulnerable to failure,
because the size of hedge fund’s losses can seriously deplete the its net worth,44)
Without sufficient capital to absorb losses, hedge funds can potentially default on
their payment obligations to creditors and trading counterparties 45 Creditors and

counterparties may try to loosen their positions by liquidating the collateral

(e.g. property liquidations during the Savings and Loan crisis of the 1990s); and the
fifth occurs when problems at financial institutions disrupt important economic function
(e.g. banks unable to extend new credit because of poor loans elsewhere).” J. Katz, A
Framework for Understanding Systemic Risk, Harvard Law School p 3, April 2001

38) John Eatwell, The New International Financial Architecture: Promise or Threat?, at 6,
May 22, 2002, available at
http://www,cerf,cam,ac, uk/publications/files/Cambridge—MIT%20lecture%2022 5, pdf.

39) Willa E. Gibson, Is Hedge Fund Regulation Necessary?, 73 Temp. L. Rev. 681, 682

(2000),
40) Id. at 704,
41) See Working Group, supra note 7, at 38,
42) Id
43) Id.
44) See Id at 23.

45) Hedge Fund Hearing 1998 at 141, 142 (1998) (statement of William McDonough, President
of Federal Reserve Bank of New York) [hereinafter McDonough Testimony].
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securing the obligation to protect themselves from hedge fund looses,46) If there is
a disorderly liquidation, hedge funds’ creditors and counterparties may be exposed
to further losses from liquidation of collateral 47 Default or disorderly liquidation
not only harms creditors and counterparties, but also affects unaffiliated market

participants,48)

(3) The Lack of Market Discipline in the LTCM erisis

The exercise of market discipline by trading counterparties and creditors can
serve as an effective instrument to control the risks of excessive leverage 49 If a
firm seeks to take on greater risks by increasing its leverage, creditors can react
by cutting off the credit limit to the firm 50 The exercise of credit discipline in a
trading relationship can be an effective tool to maintain a balance between the
benefits and risks of leverage.5) However, counterparty discipline failed to impact
LTCM's excessive leverage, 52)

In the case of LTCM, securities firms, Futures Commission Merchants (‘FCMs”),
and banks did not exercise prudent judgment when they decided to extend credit
to LTCM.53) Thus, the LTCM collapse illustrates that market discipline failures can
create systemic risk,59) The creditors and counterparties were not fully aware of
the size of LTCM's trading positions and the risk that those positions might pose
to the stability of the financial markets 55 To enhance market discipline in the
wake of the LTCM collapse, financial regulators applied guidelines for regulated

entities when extending credit either through lending or counterparty relationshi

46) Id.

47) Working Group, supra note 7, at 17,

48) See Gibson, supra note 39, at 705,

49) Working Group, supra note 7, at 25,
)

Ut

0) Id ;Patrick M, Parkinson, an Associate Director of the Division of Research and
Statistics of the Board of Governors of the Federal Reserve System, explained the
Committee: In our market—based economy, the primary mechanism that regulates firms’
risk—taking is the discipline provided by creditors and counterparties, If a firm seeks to
achieve greater leverage, its creditors and counterparties will ordinarily respond by
Increasing the cost or reducing the availability of credit to the firm, The rising cost or
reduced availability of funds provides a powerful economic incentive for firms to
restrain their risk—taking, " Dec, 16t Hearing (statement of Patrick M, Parksinson)
(“Parkinson statement’).

51) Working Group, supra note 7, at 25.

52) Id.

53) Gibson, supra note 39, at 707,

54) GAO Report, supra note 8, at 10,

55) Id.
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p.56) The LTCM crisis has increased traders’ awareness of their risk management

practices and procedures, 57

(4) Amaranth Debacle

Amaranth Advisors (‘Amaranth”), a Connecticut hedge fund, informed investors
that it lost roughly US$ 6 billion, or 65 percent of its assets, primarily on bad
bets in the volatile natural—-gas market.58) Amaranth’'s assets, under management
of 32—year—old trader Brian Hunter, fell to roughly US$ 4.5 billion during the
first week of September 2006.59 Amaranth’s demise took less than a month and
was the largest collapse in hedge fund history.60) Hunter's bets often paid off, and
at the end of April 2006, he was up by US$ 2 billion for the year.61) However, the
market quickly changed and gas prices fell drastically.62) As a result, Amaranth’s
net asset value dropped sixty—five to seventy percent by October 2006, which sent

investors scrambling, 63)

56) Gibson, supra note 39, at 708,

57) GAO Report, supra note 8, at 13,

58) See Ann Davis, Moving the Market. Regulators Scrutinize Amaranth, Wall St. J., Sep.
25, 2006, at C3.

59) Ann Davis, Blue Flameout: How Giant Bets on Natural Gas Sank Brash Hedge—Fund
Trader, Wall St. J., Sept. 19, 2006, at Al [hereinafter Davis—Blue Flameout]

60) Amaranth’s failure is linked to Hunter's aggressive trading in natural gas futures,
Hunter employed a trading strategy focused on exploiting futures contracts for natural
gas, while relying heavily on “borrowed money to double—down on his bets,” With
generous lines of credit from banks, Hunter leveraged aggressively and increased his
exposure in an extremely volatile commodities market, Hunter's strategy involved
making complex wagers on natural gas by analyzing weather conditions and other
factors in an attempt to predict how prices would fare at some point in the future,
Based on his analysis, Hunter would bet against market prices and attempt to take
advantage of large price swings from both declines and surges., Melissa Antoszewski,
Las Vegas style investing. In the absence of regulation, risky hedge fund bets can win
big and lose even more, 8 Transactions 381, 409; See also Katherine Burton, Amaranth
to Get Advice From Fortress Investment on Asset Sales, Bloomberg, Oct, 2, 2006,
available at
http://www,.bloomberg. com/apps/news?pid=20601087&sid=aPz3nvmZNWP4&refer=home

61) Davis—Blue Flameout, supra note 59,

62) Id.;See also Ann Davis et al., What Went Wrong at Amaranth—Mistakes at the Hedge
Fund Include Key Trader’s Confusing Paper Gains With Cash Profits, Wall St. J., Sept.
20, 2006, at Cl1, [hereinafter Davis—Amaranth]

63) Alistair Barr, Amaranth to sell all remaining positions. Hedge fund suspends
redemptions to try to boost proceeds from asset sales, MarketWatch, Sept, 29, 2006,
available at
http://www,. marketwatch, com/news/story/amaranth—sell—all—-positions—suspends/story.asp
x?guid=%7B59B167B2%2D2D4D%2D4C80%2DIBFC%2DI96F9I97C20DD%7D
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The market barely blinked, J. P, Morgan Chase & Co. (Amaranth’s prime broker)
and T, Boone Pickens were among those who quickly swooped in to scoop up
discounted chunks of Amaranth’s decimated natural gas futures portfolio,64)
Despite limited interest in the large and complicated holdings, J.P. Morgan and
Citadel believed that Amaranth’s investments would be more valuable than the
market assumed, and that J P, Morgan and Citadel could balance the risk of the
trades with other investments 65 Moreover, with the assistance of Fortress
Investment Group LLC, Amaranth suspended client redemptions in order to
liquidate the three billion dollars remaining in investments.66) Amaranth’s collapse
affected many investors 3M Co.’s pension fund, funds of hedge funds run by
Goldman Sachs and Morgan Stanley, and the San Diego County Employees

Retirement Association 67

(5) Big Difference between LTCM and Amaranth

Despite Amaranth’s US$6 billion one—week loss, the largest in hedge fund history,
industry sources agree that the impact was little more than a blip.68) The fund did
not default on any of its counterparty obligations, and the impact on global financial
systems was negligible 69 Does the Amaranth debacle show us that hedge funds pose
serious systemic risk by hedge funds, as LTCM crisis demonstrated? The distinction
between LTCM and Amaranth is important when considering the impact of hedge funds
in the global financial stability, Amaranth’s fall had some similarities to the the
LTCM collapse, Both funds managed assets for accredited investors such that they
qualified for exemptions under SEC rules, And both funds put money on the market's
direction and guessed wrong, One big difference, though, was that Amaranth lost its
own money, while LTCM lost other counterparties’ money.70) From an economics
perspective, if a group of millionaires wants to get together and bet on natural gas

futures or Russian bonds, this is not a big problem in sound financial markets, If

64) Edward Pekarek, Pruning the Hedge. Who is a ‘client” and Whom does an adviser
advise?, 12 Fordham J, Corp, & Fin, L, 913, 962,

65) Gregory Zuckerman, How the Wreck from Amaranth was Contained, Wall St, J. , Oct. 5,
2006, at C3.

66) Barr, supra note 63,

67) Id ;See also Davis—Amaranth, supra note 62,

68) See Bill Holland, Are There More Amaranths Lurking? BusinessWeek com, Sep, 20,
2006,

69) Id.

70) James McCusker, 7The Fed needs to act decisively on hedge funds, available at
http://www_ heraldnet,com/stories/06/10/01/100bus_mccusker001,cfm, Oct. 1, 2006,
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they want to borrow their betting money from the financial markets, that is
another matter, 7D

Over the past decade, after LTCM crisis, progress has been made 7? Risk
management practices have been improved to decrease some of the larger risks and
excessive leverage has been reduced,?®) Also, liquidity mismatches, which arise
when managers invest in illiquid and inefficient markets, have been mitigated, 74
In brief, market participants have responded to the LTCM crisis with market based

improvements,

2. The Role of Hedge Funds In the Subprime Mortgage
Crisis

Many commentators blamed that hedge funds did initiate the subprime mortgage
crisis, They argued that there were a large number of hedge funds with
tremendous assets available to invest in collateralized debt obligations (‘CDOs”)

during the build—up to the subprime crisis. 7 However, this view of hedge funds’

) Id

72) See Barry Eichengreen and Bokyeong Park, Hedge Fund Leverage Before and After the
Crisis, Journal of Economic Integration, Sep, 2001, at 20; Timothy F, Geithner, the
President and Chief Executive Officer of the Federal Reserve Bank of New York, made
several observations about the advances of our financial systems since the collapse of
LTCM in a speech on Nov, 17, 2004, i) The number of hedge funds and the total assets
under management has increased dramatically since 1998, significantly more rapidly
than total financial assets, ii) Total exposure of the major bank and non—bank financial
intermediaries to hedge funds as a group may be larger today, but that exposure is
probably more diversified than in 1998, iii) Lenders to and counterparties of hedge
funds have substantially improved the quality of their risk management since 1998, iv)
The capital in banks measured relative to their risk has stayed the same, v) The
infrastructure of out trading system, its clearing and settlement system, is much
stronger and more resilient than it was in 1998, Timothy F, Geithner, the President and
Chief Executive Officer of the Federal Reserve Bank of New York, Keynote Address.
Hedge Funds and Their Implications for the Financial System (Nov, 17, 2004) available
at http://www newyorkfed, org/newsevents/speeches/2004/gei041117 html,

73) See Tomas Garbaravicius and Frank Dierick, Hedge Funds and Their Implications for
Financial Stability, European Central Bank Occasional Paper Series No, 34, Aug. 2005,
at 22,

74) See Id at 32,

75) See Alon Brav, Wei Jiang, Frank Partnoy & Randall Thomas, Hedge Fund Activism,
Corporate Governance, and Firm Performance, 63:4 J, of Fin, 1735 (Aug. 2008); see also
Jenny Anderson & Julie Creswell, In the Race for Riches, Hedge Fund Managers Top
Titans of Wall Street, Int’l Herald Trib,, Apr, 24, 2007,
http://www.iht com/articles/2007/04/23/business/hedge. php.
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role in the subprime crisis is misleading and is not supported by evidence of their
actual activities in the structured credit markets, 76)

Some commentators have claimed that hedge funds helped to create an excessive
demand for mortgages and other forms of credit by being ready buyers of securities
ultimately backed by such loans,’?” However, hedge funds were never the primary
drivers of the CDO market 78 According to the data reported by the IMF, it is
estimated that hedge funds accounted for approximately 10 percent of the investor
base of equity CDO securities, the riskiest type of CDO security; where as the
primary investors were banks, other structured finance assets managers, insurance
companies, and pension funds. 79 At this point, hedge funds were not the primary
investors in securities backed by mortgages and therefore did not create an
excessive demand for banks to make risky mortgage loans,

In general, hedge funds have been placed in the dual position of being one of the
aggravating causes of the subprime mortgage crisis while also being a victim of the
financial crisis through its suffering of great losses., A number of factors showed
that hedge funds would have a subsidiary role in this subprime mortgage credit
crisis, One of the earliest signals of the subprime mortgage financial crisis was the
failure of two Bear Stearns hedge fund in 2007.80) The unexpected bankruptcy of the
two Bear Stearns mortgage hedge funds in the summer of 2007 reverberated through
the financial industry.8) The downfall of Lehman Brothers Holdings Inc.,, a
government rescue plan for giant insurer American International Group Inc,, and
Merrill Lynch & Co, selling itself to Bank of America Corp. has generated concern
the collapse of one of one or more hedge funds could trigger a broader financial
crisis, It has become more urgent as the crisis has plunged global economies into

recession, With the surge of delinquent loans and subsequent foreclosures, the hedge

76) Houman B, Shadab, Hedge Funds and The financial Crisis, Mercatus on Policy No, 34,
Mercatus Center at George Mason University Jan, 2009,

77) Roger Merritt & Eileen Fahey, FitchRatings, Credit Policy, Hedge Funds: The Credit
Market’s New Paradigm, June 5, 2007

78) According to date provided by Credit Suisse and reported by the International Monetary
Fund (IMF), as of July 2007, the total size of the U.,S. CDO market was $900 billion,
IMF, Global Financial Stability Report, Financial Market Turbulence:Causes, Consequences
and Policies, 16 Figure 1,12 (October 2007),
http://www. imf, org/External/Pubs/ FT/GFSR/2007/02/index htm,

79) Id.

80) Barbara Crutchfield George, Lynn V. Dymally, Maria K, Boss, The Opaque and
Under—regulated Hedge Fund Industry. Victim or Culprit in The Subprime Mortgage
Crisis?, 5 N,Y, U J L, & Bus, 359, 398 (2009).

81) Id
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funds became entangled in the subprime crisis when credit rating agencies
downgraded their ratings on the investment grade subprime mortgage—backed bonds
held by the hedge funds.82) Since banks held the mortgage—backed bonds as
security against their loans, the banks wanted hedge funds to provide additional
collateral, but hedge funds did not have sufficient liquidity to cover their debt
obligations, so the funds attempted to sell bonds to make case 83 In short, hedge
funds did not initiate the financial crisis, but the collapse of hedge funds initiated

a crisis of confidence in the overall financial market,

3. Regulatory response after subprime mortgage financial
crisis

(1) The Dodd Frank Act: “Volcker Rule”

Subprime mortgage crisis resulted in calls for more effective monitoring of financial
markets to prevent a similar crisis in the future, including calls to subject hedge funds
to greater scrutiny from regulators 8% The Dodd Frank Act aims in part to address
systemic risk by granting regulators the authority to impose prudential requirements on
hedge funds.85) The provisions that will likely be of most direct consequence to hedge
fund managers and other money managers will increase regulation of investment
advisers under the Investment Advisers Act of 1940.86) A hedge fund manager that is an
affiliate of a bank or bank holding company will be subject to the Dodd—Frank Act’s
provision implementing the ‘Volcker Rule,’8") which generally prohibit hedge fund
managers from engaging in proprietary trading8® or investing in or sponsoring private

funds,8?) subject to certain significant exceptions,90) Implementation of the Volcker Rule

82) Vikas Bajaj, More Trouble in Subprime Mortgages, N.Y. Times, June 15, 2007, at
http://www, nytimes,com/2007/06/15/business/15mortgage html,

83) Vikas Bajaj & Julie Creswell, Bear Stearns Staves Off Collapse of 2 Hedge Funds, N.Y,
Times, June 21, 2007, at http://www nytimes,com/2007/06/15/business/15mortgage html,

84) Department of the Treasury, Financial Regulatory Reform: A New Foundation 2, 12
(2009).

85) See Id.

86) See Pub. L, 111-203 (21 July 2010), (Dodd—Frank Act).

87) The Volcker Rule as Section 619 of the Dodd—Frank Act, and, upon enactment, became
new Section 13 of the Banking Holding Company Act of 1956 and new Section 27A of
the Securities Act of 1933.

88) Dodd-Frank Act Section 619(b).

89) Dodd-Frank Act Section 619(c).

90) The Dodd Frank Act makes exceptions for (1) investment in obligations or the US
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will also present many challenges, The scope and impact of the Volcker Rule will
ultimately be determined by how the statutory definitions and other provisions are
interpreted and implemented through regulations promulgated by relevant financial

regulatory agencies, 9

(2) Basel III

The Basel III Accord strengthens capital requirements: the new rules will require
banks to almost double the amount of capital they must hold as a buffer against
possible losses.?2) These new requirements will affect banks and the amount and
cost of credit on a global scale, Basel III requires banks to observe four different
levels of capital requirements: 1) the core ‘Tier 1” (common equity) capital ratio is
raised to 4.5%, 2) banks must hold a Capital Conservation Buffer of an additional
2.5%, bringing the total of common equity to 7%, 3) banks may be required by
national authorities to hold an additional Countercyclical Capital Buffer of up to
2.5% in loss—absorbing capital, 4) banks that national authorities designate as
“systemically important” may be required to maintain additional loss—absorbing
capital capacity beyond the three preceding levels of capital requirements 93 The
precise amount of this Capital for Systemically Important Banks will be worked out
in future meetings of the Basel Secretariat and the Financial Stability Board

(‘FSB”) that was newly established by the G—20, 94)

government; (2) financial instruments issued by Ginnie Mae, Fannie Mae, Freddie Mac, a
Federal Home Loan Bank, the Federal Agricultural Mortgage Corporation or a farm credit
system institution; (3) obligations of a state or local government; (4) underwriting and
market making activities not to exceed the near—term demands of customers; (5) risk
mitigating hedging activities designed to reduce specific risks to the banking entity; (6)
investments in small business investment companies; (7) insurance company general
account investment activities; (8) organizing a hedge fund or private equity fund if the
bank provides bona fide trust services or investment advisory services; and (9) activities
conducted by a foreign company solely outside the United States as long as the company
is not directly or indirectly controlled by a US company. Dodd—Frank Act Section 619(d).

91) A, Patrick Doyle, David F. Freeman, Jr., Alan W, Avery, and Andrew J. Shipe, New
“Volcker Rule” to Impose Significant Restrictions on Banking Entities, Other Significant
Financial Service Companies, 127 Banking L.J, 686, 692 (2010),

92) See BCBS, ‘Strengthening the Resilience of the Banking Sector’, at 23 para. 96,
(Consultative Document, December 2009), http://www. bis,org/publ/bcbsl64 pdf (visited
Oct, 2010); See also BCBS, ‘Press Release: The Group of Governors and Heads of
Supervision Reach Broad Agreement on Basel Committee Capital and Liquidity Reform
Package’ 26 July 2010, http://www,bis org/press/pl00726. htm (visited Oct, 2010),

93) Thomas J., Schoenbaum, Saving The Global Financial System. International Financial
Reforms and United States Financial Reform, Will They Do The Job? 43 No, 1 UCC L,
J. ART 3 (2010),

)
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. The Limitation of Direct Hedge Fund Regulation

1. Intrinsic Limitation

The aim of direct regulation would be to prevent the excessive risk—taking by
hedge funds that could lead to systemic risks in financial markets, However, there
are some difficulties that have to be faced by regulators, Any direct regulation of
hedge funds is confronted with the problem that hedge funds can move their
domicile quite easily from one country to another and, therefore, easily engage in
regulatory arbitrage, 95 This possibility would be reduced if governments and others
put pressure on offshore centers to implement an international consensus with
regard to hedge fund regulation 96) This is basically why all international initiatives
regarding hedge funds since the LTCM debacle have tried to influence the activity
of hedge funds through their interactions with regulated firms, and in particular
banks.97) However, despite the recent collapse of several famous funds, differences
among the national regulators over any proposals to regulate hedge funds are likely

to generate more talk than action, 98

94) Id

95) See Tomas Garbaravicius and Frank Dierick, Hedge Funds and Their Implications for
Financial Stability, European Central Bank Occasional Paper Series No, 34, Aug. 2005,
at 22, at 49,

96) See Reserve Bank of Australia, Hedge Funds, Financial Stability and Market Integrity,
Finance and Public Administration’s Inquiry into the International Financial Markets
Effects on Government Policy, (Jun, 1999) at 7. [hereinafter Australia—Government
Policy]

97) See European Central Bank, Hedge funds. Developments and policy implications,
Monthly Bulletin, (Jan, 2006) at 73; In the survey, most banks indicated that they
usually used leverage as provided by hedge funds in order to track it on a consistent
basis over time, as information necessary to develop a more complex, uniform measure
for all hedge funds was not always available, /d at 34.

98) Kara Scannell, Joellen Perry and Alistair MacDonald, No consensus on regulating hedge
funds—Officials around glove aim to protect markets but differ on methods, Wall, St,
J. Jan, 5, 2007, at Cl, Another difficulty is that direct hedge fund regulation is possible
to lead to other institutions developing outside the expanded regulatory net, with the
end result being little change in the degree of systemic risk, A further complication is
that the case for regulating hedge funds arises from their ability to gain large positions
in markets, Thus, the case for direct regulation of all hedge funds is unpersuasive,
because not all hedge funds have such positions, See Australia—Government Policy,
supra note 96, at 7.
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2. Leverage

Most hedge funds are heavily leveraged 99 A 1999 study found that a majority of
hedge funds were leveraged at almost 2 to 1, but that some hedge funds, at the extreme
end of the spectrum, were leveraged more thirty times,100) Hedge funds are exempt from
regulatory restrictions on leverage or trading strategies 100 Hedge funds are limited in
their use of leverage only by the consent of creditors and counterparties to extend such
leverage 102) The primary mechanism for regulating excessive leverage and other aspects
of risk—taking in a market economy is the discipline provided by creditors, counterparties
and investors,103) If a hedge fund seeks to assume greater risks, its creditors will
respond by increasing interest rates or reducing the availability of credit to the firm, 104)
By increasing credit terms either directly, through trading and credit limits or initial
margin, or indirectly, through credit spreads on transactions that would lower the returns
from leveraged positions, counterparty discipline can also serve as an effective tool to
mitigate the risks of excessive leverage,105) For example, fund managers and counterparties
better recognized the risky nature of highly—leveraged positions as a result of the collapse
of LTCM and adjusted their behavior accordingly,106)

Discussions concerning direct regulation of hedge fund leverage usually give way
when the participants approach the problems in a detail-oriented fashion, 107
Balance—sheet leverage is not an adequate risk measurement and would push
avoidance behavior with off—balance sheet strategies 108) For instance, Value—at—Risk
(“VaR") to net worth offer more meaningful risk measurement 109 Given the

exceptional mobility of hedge funds, however, the result remains uncertain,10) Banks

99) See Working Group, supra note T,

100) Id. at 5.

101) Id at 3.

102) Id. at 5,

103) Id, at 25,

104) Id,

105) Id,

106) See Eichengreen and Park, supra note 72, at 20,

107) See Dale A, Oesterle, Regulating Hedge Funds, Center for Interdisciplinary Law and
Policy Studies Working Paper Series No. 47, (June 2006) at 26,

108) Id.

109) The absence of an up—front requirement on foreign currency swaps has allowed very large
and leveraged positions to be generated in the foreign exchange market, If these positions
had to be funded through on—balance sheet financing, rather than through derivatives,
they would imply much higher leverage than the commonly quoted figures,

110) See Barry Eichengreen, The Regulator’s Dilemma: Hedge Funds in the International
Financial Architecture, International Finance 2-3, 1999, at 411, 436, [hereinafter
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also argue that VaR is not necessarily an appropriate measure for the market risk
posed by hedge funds, due to illiquidity, fat tails and relative non—transparency, 11
Thus, any direct regulation of leverage would likely be old—fashioned, because of
these measurement problems, On the contrary, impatient direct regulation restricts
positive roles!2) of hedge funds in global financial market, As stated above, direct
regulation can also increase moral hazard costs as lenders and counterparties may

relax their vigilance in reliance on the government rules,13)

3. Mandatory Disclosure

Regulatory authorities, motivated by concerns about hedge fund opacity and possible
liquidity risk, created and now maintain a database of hedge funds trade level informatio
n,114) Since the issuance of the President’s working group report, various alternatives for
the public database have been discussed,115) One of the proposed alternatives is a system in
which hedge funds submit trade level information to an authority that aggregates the
information and discloses it to the public, Another proposed alternative is to create a
confidential database maintained by regulators,116)

However, publicly disclosing trade level information to regulators is likely to erode the
private benefit from research,11”) Such disclosure would undermine a hedge fund’s ability
to provide the market efficiency benefits discussed above !18) The alternative to public
disclosure is to require hedge funds to privately disclosure position level information to

the regulators, As a practical matter, commentators are skeptical that a system of

Eichengreen—Regulator’'s Dilemma]

111) European Central Bank, Large EU bank’'s exposures to hedge funds, (Nov. 2005)
[hereinafter ECB - Large Bank], at 42,

112) For example, hedge funds have become increasingly prominent in markets, they have
contributed to enhancing market functions by using their diverse and sophisticated
trading techniques as well as arbitrage trades across diverse markets,

113) Oesterle, supra note 107, at 26,

114) Ben S. Bernanke, Chairman, Fed. Reserve Bd., Remarks at the Federal Reserve Bank of
Atlanta’s 2006 Financial Markets Conference (May 16, 2006) [hereinafter Bernanke
2006], transcript available at
http://www,federalreserve, gov/Boarddocs/speeches/2006/200605162/default, htm,

115) See Oesterle, supra note 107, at 26,

116) Bernanke 2006, supra note 114,

117) See Jon Danielsson, Ashley Taylor and Jean—Pierre Zigrand, Highwaymen or Heroes.
Should Hedge Funds be Regulated?, London School of Economics and FMG (Sep. 2005),
at 22,

118) Public disclosure would most likely be little benefit since it would have to be
assessable by its intended audience,
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private disclosure will be successful 119 Most large and successful hedge funds employ
complicated pricing models and trading strategies involving complex derivatives,
Calculating the risk of a portfolio of derivative instruments requires technical expertise
at the highest level 120) For regulators, such a task is beyond their capabilities, because
it would involve running a risk engine that simultaneously covers the positions of all
hedge funds,121)

If mandatory disclosure were instituted, how would such information be put to
use by the regulator?122) Practically, the rapid leverage buildup may not be
captured by regulatory disclosure given the time lags between extreme leverage and
the liquid crisis,!23) Furthermore, regulators are unlikely to require detailed private
disclosure, because of the possible future political implications of intervening, 124)
Regulators may be exposed to criticism for such intervention, or lack thereof, in

the event that problems relating to hedge fund activity arise, 125)

IV. Indirect Regulatory Approach: Market Discipline

1. Check and Balance by Counterparties

(1) hedge fund and bank

Generally, a banking system is designed to guard against bank failuresli26)

119) Bernanke 2006, supra note 114,

120) See Dan elsson, Taylor and Zigrand, supra note 117, at 22,

121) Id

122) Id.

123) Id,

124) Id at 23,

125) Id,

126) The term ‘systemic risk” is commonly used to describe the possibility of a series of
correlated defaults among financial institutions—typically banks—that occurs over a
short period of time, often caused by a single major event, A classic example is a
banking panic in which large groups of depositors decide to withdraw their funds
simultaneously, creating a run on bank assets that can ultimately lead to multiple
bank failures, Banking panics were not uncommon in the United States during the
nineteenth and early twentieth centuries, culminating with an average of 2,000 bank
failures per year during the 1930-33 period (according to Mishkin 1997) and which in
turn prompted the passing of the Glass—Steagall Act of 1933 and the establishment of
the Federal Deposit Insurance Corporation (FDIC) in 1934, Nicholas Chan, Mila
Getamnsky, Shane M, Haas, and Andrew W, Lo, Do hedge funds increase systemic
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because any one bank failure has a great impact on the international financial market
through the risk of system wide contagion,127) However, hedge fund collapses are a normal
and expected part of the hedge fund business.!28) At this point, banking supervisors are
faced with a dilemma: even a far—off possibility that a hedge fund collapse would cause a
systemic crisis demands having some type of regulatory system,129) Simultaneously, the
current regulatory systems of greater disclosure and activity restriction are too blunt to be
able to effectively regulate the hedge fund industry.30) Banks prefer to have discrete
self—regulatory frameworks, but may also desire supervisory oversight relationships as
additional checks and balances on hedge funds,

Banks' direct exposures to hedge funds are the most obvious way in which hedge
funds may cause financial stability problems 181 The traditional bank lending and
depository activities are becoming less significant as global competition leaves
banking institutions with diminishing opportunities to profit from traditional business
lines.132) The banking industry's expansion into new and increasingly complex
activities has significantly increased competition both within the banking industry
and between the banking industry and other financial service industries 133) The
expansion of large and complex banking organizations (“LCBO") into non—traditional,
diverse activities and cross—border structures has established even more complex
risks and linkage within and among banking systems and financial markets in
developed and developing nations alike,!34) These risks and linkages have influenced
the scope of the banking—customer relationship particularly over the past decade,135

Over—the—counter (“OTC”) derivatives markets, proprietary trading activities in

risk? TEconomic Review Vol, 91, Fourth Quarter 2006, at 49. [hereinafter Economic
Review]

127) Oesterle, supra note 107, at 27.

128) Economic Review, supra note 126 at 51,

129) Dan elsson, Taylor and Zigrand, supra note 117, at 25,

130) Id.

131) European Central Bank, Large EU bank's exposures to hedge funds, Nov, 2005, at 8.
[hereinafter EU bank’s exposure]

132) Marc R, Saidenberg & Philip E, Straban, Are Banks Still Important for Financing Large
Business?, in Federal Reserve Bank of New York, Current issues in economics and
finance, vol, 5, no. 12 (Aug. 1999),

133) Joseph Norton & Christopher Olive, Regulation of the Securities Activities of Banks. A
Comparison of U S Deregulation and Japanese Liberalization, in Investment Banking:
Theory and Practice (Edward P, M. Gardener & Philip Molyneux eds, 2d ed., 1996).

134) See generally Robert C, Effros (ed.), Current legal issues affecting central banks, vol,
5 (1998).

135) Joseph J. Norton, A perceived trend in modern international financial regulation.
Increasing reliance on a public—private partnership, 37 Int'l Law, 43, 45,
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capital markets, and structured finance markets have become the new ‘cash cow’ of
the modern global banking business,36) Complex hedge fund operations and active
investment strategies require considerable operational support, financing, and
substantial trading volumes 137 Banks are keen to provide such services, In fact,
many banks have developed prime brokerage platforms which facilitate the
financing, risk management, execution, clearance and settlement of transactions for
hedge funds !38) Currently, given that prime brokerage activities are concentrated
among a limited number of LCBOs, a serious mismanagement of these exposures at
an individual large bank or group of banks could lead to a systemic crisis via
contagion effects on other banks and other financial markets 139 Furthermore, the
interplay between banks and hedge funds is not limited to banks  direct exposures
and probable losses arising from such exposures,140)

Large banks have an incentive to work with the banking authorities, directly or
indirectly, to ensure that monetary, supervisory, and regulatory policies are effectively
balanced and developed. 14D LCBOs allow banking authorities to view the “highly
confidential information,” including sensitive proprietary information such as risk
management and internal control systems, in order to protect against risks within their
control and anticipate risks beyond their control 142) As aforementioned, information
asymmetries and moral hazards are important concerns demanding hedge fund
regulation,143) Banks have particular advantages over other financial intermediaries in
solving asymmetric information problems 144 Banks have an advantage in preserving
the safety and soundness of the domestic and international banking system through
non—transparent but quasi—orderly workouts of large distressed borrowers and

other counterparties, such as hedge funds 145) In other words, banks can use the

136) Susan M. Phillips & Alan N, Rechtschaffen, Essay, International Banking Activities.
The Role of the Federal Reserve in Domestic Capital Markets, 21 Fordham Int’l L. J.
1754, 1765-66 (1998).

137) EU bank’s exposure, supra note 131, at 8.

138) Id.

139) Id.

140) Banks also face indirect exposures related to their exposures to other hedge fund

counterparties and the impact of hedge fund activities in financial markets on their
proprietary trading portfolios, /d

141) Norton, supra note 135, at 49,

142) Id,

143) Wulf Alexander Kaal, Hedge Fund Regulation by Banking Supervision: A Comparative
Institutional Analysis 218 (2006).

144) Mishkin, Frederic S,, Prudential Supervision:What works and what does not, Papers
presented at a conference held at Cheeca Lodge, The University of Chicago Press,
Chicago (2001) at 4.



304 BUBREIEBIE B 19 # B 2 B

threat of cutting off future lending to improve a borrower’'s behavior,146) Banks
also have incentives in reducing moral hazards because they can engage in lower
cost monitoring than can individuals, Furthermore, banks’ information collection
activity advantages are enhanced by their ability to engage in long—term customer
relationships and to issue loans using lines of credit arrangements 147 In short,
banking supervision is an advantageous mechanism to address concerns regarding

the regulation of hedge funds,

(2) Basel I

Regulators have refined supervisory methodologies for measuring and managing risk,
as the risks associated with hedge funds have continued to increase, In the global
bank supervisory context, the evolution of LCBOs have been explicitly addressed and
implicitly supported through consistent efforts of the Basel Committee on Banking
Supervision (the “Basel Committee”). In effect, the Basel Committee and key national
bank regulators have attempted to meet the challenges presented by the global
banking consolidation trend, new complex activities, and risks, by developing
“risk—sensitive” frameworks, 148) The risk—sensitive supervision approach is intended to
be more ‘forward looking” than the ‘transaction testing” approach, and to focus on
bank risk management practices.!49 The risk—sensitive framework essentially provides
banks with substantial discretion to develop internal control systems and enforce risk
management, 150) Finally, the banking authorities sustain substantial discretion on how
to conduct supervisory oversight of LCBOs, 151

The movement towards risk—sensitive supervision and qualified “self—regulation’
became evident through the Basel Committee’s introduction of the Market Risk
Amendment to the Capital Accord in January 1996, as implemented by the U, S,

banking authorities and other authorities at the domestic level,152) The “internal

) Norton, supra note 135, at 50,

) Kaal, supra note 143, at 218,
147) Id.

) Federal Reserve Board, SR 97-24, Risk—Focused Framework for Supervision of Large
Complex Institutions (Oct, 27, 1997) and related SR 99—-15 and 99-18 (1999).
Norton, supra note 135, at 47,
Id, at 54,
1d.
See Federal Reserve Bank of New York, Consultative Paper on a New Capital Adequacy
Framework, available at
http://www_ newyorkfed, org/newsevents/speeches/1999/mcd990603. html (June 3, 1999);
There is little question that banks were the “primary drivers’ behind the Basel
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models” approach provides LCBOs with significant discretion to determine their own
market risk capital requirements using individually tailored VaR methodologies,153)
The significant impact of the Market Risk Amendment was a clear signal that an
“internal models” approach could eventually be introduced for credit risk, in the
form of revised credit risk—based capital requirements under a new Basel Capital
Accord 154)

Generally, banks are required by supervisors to hold regulatory capital in relation to
the risks they undertake 155 Currently, capital requirements are based on rough credit
risk measures as laid down by the BCBS in its Capital Accord of 1988 (“Basel I").156) As
the need for a risk—sensitive framework increased, in January 2001, BCBS issued a
proposal for a New Basel Capital Accord (“Basel II") that, once finalized, would
replace the current Basel 1,157 Basel II outlines a series of measures which, taken
collectively, amount to a fundamental revision to the Committee’s Basel I. Basel II
is more extensive and complex than Basel I.158) The Committee’s objective was to lay
the groundwork for a flexible capital adequacy framework that has the capacity to
adapt to changes in the financial system and will enhance safety and soundness,159)

The final stages of the New Framework’'s preparation began in the aftermath of

the rescue operation for LTCM and the turbulent financial markets, This followed

Committee’s adoption of the Market Risk Amendment in its current form and its most
significant aspect, the ‘internal models” approach for determining market risk capital
requirements as a basis for capital adequacy regulation for LCBOs with significant
trading activities, The “internal models” approach authorizes certain qualifying LCBOs
to develop and utilize their own risk management systems to measure capital
requirements using models tailored from the collection of VaR methodologies, subject
only to certain quantitative and qualitative parameters established by the Basel
Committee, Norton, supra note 135, at 55,

153) Norton, supra note 135, at 55,

154) Id,

155) See European Central Bank, Hedge funds' Developments and policy implications,
Monthly Bulletin, Jan, 2006, at 74. [hereinafter ECB Policy Implications]

156) As noted above, the Accord was extended to cover market risk by introduction of the
Market Risk Amendment in 1996, 7/d.

157) See Bank for International Settlements, Basel II: The New Basel Capital Accord — The
Second Consultative Paper, available at http://www bis, org/bcbs/bcbscp2 htm (Jan,
2001), [hereinafter The Second Basel II]; The Second Consultative Paper has been
superseded by the Third Consultative Paper, published in April 2003,

158) See Bank for International Settlements, Basel II: The New Basel Capital Accord - The
Third Consultative Paper, available at http://www bis org/bcbs/bcbscpd. htm (Apr,
2003), [hereinafter The Third Basel II]

159) See Bank for International Settlements, A New Capital Adequacy Framework - Basel
Committee Publications, A Consultative paper issued by the Basel Committee on Banking
Supervision (Jun, 1999), [hereinafter BIS 1999]
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the Russian government’s obligatory restructuring of its own short—term debt and
moratorium on servicing private—sector external obligations in August 1998, 160)
Thus, it may be assumed Basel II was motivated by the events surrounding LTCM
and, therefore, by the same concerns and problems.16) A fundamental change in
the capital rules came about in 2009 when the much more developed Basel II was
adopted, which countries will implement in the coming years,162)

Whereas Basel I only covered minimum capital requirements, the Basel II framework
is based on three complementary pillarsi63): 1) Pillar [-minimum capital requirements,
which seek to refine the measurement framework set out in the Basel I, 2) Pillar II-
the supervisory review of an institution’s capital adequacy and internal assessment
process, 3) Pillar III-market discipline,

The Basel Committee is in the process of revising Basel II capital requirements and
adding liquidity requirements in light of the financial crisis,164) First, in July 2009, the
Basel Committee adopted new capital requirements for resecurizations165) and increased
capital required to support institutions  trading books 166) As for securization, the basic
reforms increased the risk—weightings of Basel II, which will demand more capital
against such exposures,!67) With Basel II's implementation, banks and prime brokers in
global financial markets will be using more sophisticated credit and market metrics to
measure and monitor hedge fund exposures,

One remaining challenge in the Basel Committe’s approach to both capital and

liquidity is that its requirements are only focused on banks, As we saw in the

160) Fleming, S., Disarming bank credit risk, Institutional Investor, (Aug, 1999), at 33,

161) Kaal, supra note 143, at 220,

162) See Basel Committee on Banking Supervision, ‘International Convergence of Capital
Measurement and Capital Standards’. (Jun, 2009), [hereinafter BCBS]

163) Basel II is supposed to meet the following supervisory objectives:
i) Tt should continue to promote safety and soundness in the financial system and, as
such, the New Framework should at least maintain the current overall level of capital
in the system;
ii) It should continue to enhance competitive equality;
iii) Constitute a more comprehensive approach to addressing risk; and
iv) Should focus on internationally active banks, albeit its underlying principles should
be suitable for application to banks of varying levels of complexity and sophistication,
BIS 1999, supra note 159, at 5-7,

164) Hal S, Scott, Reducing Systemic Risk Through The Reform of Capital Regulation, 13 J.
Int'l Econ, L. 763, 766. (2010).

165) Resecuritizations include collateralized debt obligations (CDOs), in which existing
asset—backed securities are repackaged into new securities,

166) BCBS, Enhancements to the Basel II Framework’, July 2009,
http:// www bis,org/publ/bcbsl57, pdf,

167) Scott, supra note 164 at 766,



Hedge Funds and Financial Stability in Global Financial Markets 307

Subprime Mortgage financial crisis, banks are not the only institutions that can be
the culprit or be the victims of a liquidity crisis, 168) While the conversion of U.S,
investment banks to banks serves to decrease the scope issue with the Basel
Rules, future systemic risks could still be raised by liquidity crisis experienced at
hedge funds,!69) The G—20 and FSB should collaborate with the Basel Committee to

address this problem,

(3) Hedge Funds and Prime Brokers

Other than hedge fund advisers, ‘Prime Brokers’ are the primary third party
service providers to hedge funds.170) “Prime Brokerage’ is a service provided by
certain broker—dealers to facilitate the clearance of securities trades and other
services to substantial retail and institutional customers, including hedge funds, 171
Prime brokers’ services may include: trading, securities lending, margin lending,
customized reporting, research, valuation, technology, operation services, and
other services needed by hedge funds, 172

Some people have argued that, while prime brokers, such as investment banks,
are subject to regulation, the added risks of working with the hedge funds call for
further risk management 173 In particular, when a hedge fund works through
multiple prime brokers, it may be difficult for the brokers to understand the risk
exposure that results from working with that hedge fund.174) The competitive
pressure amongst prime brokers for lucrative hedge fund business has eroded market
disciplines,175) In some cases, prime brokers are providing seed capital to hedge
funds in exchange for establishment of a business relationship,

However, prime brokers are one potential and important source of hedge fund
information, For example, in the U S, , unregistered advisors file an annual census

form or audited financials with SEC.176) This requirement is a straightforward

168) Id, at 774,

169) Id

170) Cristine Bruenn, Sampling of Recent State Regulatory Actions, Coping with
Broker/Dealer Regulation & Enforcement 2007, Corporate Law and Practice Course
Handbook Series , Oct, 24, 2007, at 317,

171) Id

172) Id

173) Financial Services Authority, Financial Risk Outlook 2006, at 51 [hereinafter Financial
Risk Outlook], available at www, fsa, gov,uk/pubs/plan/financial risk outlook 2006, pdf.

174) Id at 44,

175) See Gieve, Sir J, ‘Hedge Funds and Financial Stability,” Speech delivered at the
HEDGE 2006 Conference, Oct, 17, 2006,

Na NN

)
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method of obtaining information, Prime brokers are central to providing liquidity
to hedge funds, Imposing further disclosure obligations on a prime broker is an
easy way to acquire information about hedge fund activities, 177)

Prime brokers generate substantial revenue from those hedge fund clients in
exchange for many kinds of services,178) Prime brokers generate about US$10 billion
per year from servicing hedge funds in U.S.179 For the three largest brokerage
firms,180) this represent about one—third of their revenues.18D) Thus, there is often
a conflict of interest between largest hedge funds and prime brokers because of
this mutually beneficial relationship 182) Thus, the regulator need to ensure that
prime brokers do not compromise their fiduciary duties in the interest of their own

financial benefit,

2. Improving Disclosure

(1) The Necessity of Disclosure

Generally, financial stability will increase due to improved disclosure, In addition,
financial instability will decrease due to better credit assessments, which reduce the

probability of credit extension practices 183) Disclosure can also prevent market panic

176) See Paul S. Atkins, Comm’r, Sec. & Exch, Comm’n, Keynote Address at the Inaugural
Edward Lane—Reticker Speaker Series sponsored by the Morin Center for Banking and
Financial Law:. Protecting Investors Through Hedge Fund Advisor Registration. Long on
Costs, Short on Returns (March 30, 2006), in 25 Ann, Rev, Banking & Fin, L. 537, 539
(2006).

177) See Anthony Hanlon, Proposals for Reform of Hedge Fund Regulation 108 (Apr. 24,
2002) (unpublished LL .M, written work requirement submission, Harvard Law School),
available at www, law harvard, edu/programs/pifs/pdfs/tony hanlon, pdf,

178) Bruenn, supra note 173, at 310,

179) Press Release, TABB Group, Hedge Funds Now Spend $10 Billion on Prime Brokerage,
$1 Billion on Data, and $500 Million on SEC Registration as Expansion to New Markets
Continues Says, TABB Group Report (May 10, 2006),
http://www,tabbgroup, com/PageDetail aspx?PagelD=16&ItemID=59

180) Morgan Stanley, Goldman Sachs, and Bear Stearns control more than sixty percent of
the prime brokerage market, Pascal Lambert, 7rends in Prime Brokerage, Hedge Funds
Rev,., Aug, 2005, at 2, 3, available at
www,incisivemedia, com/hfr/specialreport/primebroking, pdf; Bill McIntosh, JP Morgan
Exploits Derivatives Trading Growth, HedgeWorld, Dec, 28, 2006,

181) See Alix Nyberg Stuart, Are Your Secrets Safe? CFO, Oct, 2006, at 64, 64,

182) See David Enrich, J P. Morgan Climbs Hedge Fund Ranks, Wall St. J., Sept. 27, 20086,
at B5, See John Hechinger, Hedge Funds Gift Grabs, Wall St, J. Online, June 28,
2007, at C3; Jenny Anderson, Banks Leases to Hedge Funds Are Questioned, N.Y,
Times, Jan, 2, 2007, at Al,
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by reducing uncertainty about the extent of exposures,184)

Another key element in the credit assessment process is the VaR of an institution’s
portfolio 185 VaR is an important part of financial regulation relating to market ris
k.186) VaR does a reasonable job in capturing risk for similar small portfolios without
derivative or fixed income assets 187 As a portfolio gets larger and more complicated, a
VaR risk measurement becomes increasingly irrelevant 188) Usually, hedge funds employ
very complicated trading strategies focused on derivatives, rapidly changing positions
and styles, In addition, because a VaR measure is only ‘a quantile of the distribution of
profit and loss,” it doesn’t indicate the losses that may happen during exceptional
circumstances, 189 During such times, a VaR measure may miscalculate the amount of
risk being incurred, Since systemic risk is only about exceptional tail events, disclosure
of a VaR measure needs to be supplemented with additional information 190) It is
possible that better risk measurement techniques available may not appropriately

calculate a hedge fund’s the systemic risk factor,191)

(2) Counterparty Disclosure

An alternative approach is to work through the counterparties that are already
subject to prudential regulation, Counterparties observe the whole trading activity of
client hedge funds, and often run its risk engines,192) For example, one method is to
use the Basel capital arrangements to create an incentive for institutions to disclose
relevant information,193) If a participant in financial markets complies with a selected
set of disclosure requirements, the standard capital charges on exposures to that

participant would apply.194) A set of penalty capital charges would then apply to

183) See Australia — Government Policy, supra note 96,

184) Id.

185) Id.

186) One way of providing this data is for institutions to disclose a matrix of risk
exposures by country and individual asset type — for example, institutions might be
required to disclose the VaR of their foreign exchange positions in both major markets
and emerging markets, as well as the VaR on positions in equity and securities
markets, See Dan elsson, Taylor and Zigrand, supra note 117, at 21,

187) Id.

188) See Dan elsson, J. and Shin, H, S, Endogenous risk in Mordern Risk Management-A
History, Risk Books, (2003),

189) Dan elsson, Taylor and Zigrand, supra note 117, at 21,

190) See Australia — Government Policy, supra note 96, at 7,

191) Dan elsson, Taylor and Zigrand, supra note 117, at 21,

192) Id,

193) See Australia — Government Policy, supra note 96, at 11,
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non—complying participants,195) Counterparties have a strong incentive to monitor
fund exposures closely, which can provide early warning signs for systemic risk, One
advantage of such an approach is that it recognizes that exposures to institutions
which fail to comply with basic disclosure requirements are inherently more risky, and
therefore require more capital 196) In brief, to the extent that further enhancements
need to be made to strengthen market integrity, many recommendations appear to be
focusing on improving the transparency of hedge funds to their credit counterparties
and investors, so that the improved credit and risk management practices that have
been implemented can be used more effectively,197)

The Counterparty Risk Management Policy Group (‘CRMPG”) recently published a
review of its guidance, taking into account the financial, regulatory and supervisory
developments that have occurred since 1999.198) CRMPG II recommended that banks and
broker—dealers seek greater disclosure from hedge funds in conducting counterparty
credit assessments and monitoring prime brokerage relationships, including more
measurement and reporting by the funds 199) CRMPG II also recommended that financial
firms i) implement improved documentation policies and practices and new netting and
closeout procedures, ii) adopt policies for complex financial products, iii) review client

relationships, iv) change trade execution practices and v) improve risk management,

V. Conclusion

As an optimal solution for protecting financial stability, the indirect regulatory
approach through market discipline has been effective in reducing the potential
systemic risks in global financial markets, In this regard, risk management by
counterparties is an important tool in disciplining hedge fund activities in global
financial markets, If risk management systems of counterparties related to trades
and investments in hedge funds could be more sophisticated through examination
by regulators, such disciplinary effects could be made more effective,

Banks, as counterparties to hedge funds, should devise their own systems for risk

194) See Id

195) See Id

196) See Id

197) Scott J. Lederman, Hedge Fund Regulation, Practising Law Institute 3—8, (2009),

198) See Report of the Counterparty Risk Management Policy Group II, “Toward Greater
Financial Stability. A Private Sector Perspective,” (Jul, 27, 2005).

199) Id
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management, allowing banks to promptly respond to the fast evolving environment,
In this regard, it is reasonable to suggest that the government regulator implement
revised Basel II, wherein banks are required to employ their own procedures and
systems to ensure capital to cover various risks, The three pillars of Basel II
constitute a set of rules applicable to financial counterparties, such as banks, which
indirectly regulate hedge funds, An indirect regulatory approach via revised Basel II
or Basel III extinguishes problems of lacking jurisdictional authority, Prime brokers
would also be important counterparties for monitoring hedge funds in global
financial markets because prime brokers are i) within the regulator’s reach and ii)
the single most important link to the markets for the hedge funds,

In seeking to close the loopholes in disclosure and reporting by hedge funds,
several difficult issues will need to be resolved, including: who should report,
what market segments should be covered and what data should be gathered, There
is also a need to maintain a check and balance between avoiding undue reporting
burdens and infringements of proprietary information on the one hand, and the
benefits to market efficiency that can result from enhanced disclosure, on the
other, In respect to information disclosure on hedge fund activities, it is more
efficient and effective to have counterparties obtain necessary information to
manage risks from hedge funds than uniformly imposing statutory requirements on

hedge funds,
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