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(Abstract)

A Study on the Fiduciary Duty of the Arranger

in an International Loan Syndicate

Chan-Dong Park

In an international syndicated loan arrangement, whether the arranger is to be treated
as a fiduciary of the syndicate has been a vexed issue for courts and academic commentators.
Much judicial academic effort has been extended on searching for a definitive fiduciary
principle. However, the notion of fiduciary relationship still remains undissolved.

In an international syndicated loan, lenders are all sophisticated financial institutions.
Accordingly, it has been argued that there is no trust and confidence in arm’s length
transaction and there is no existence of fiduciary relationship between the arranger and
participant banks. However, the writer is inclined to the view that the arranger owes the
fiduciary duty to participant banks. Usually, each lender should have made its own
inquiries and conducted its own due diligence about the borrower. In a syndicate
arrangement, however, the participant is not afforded this opportunity to the same extent
since fees do not cover his expenses. His only assumption is that the arranger has done
his job. In UBAF Ltd. v. European American Banking Corporation, the arranger was held
as the fiduciary of the participant banks regarding the preparation of information
memorandum.

In the event that such relationship exists, the arranger can not have a bank relationship
with the borrower and must make disclosure of information regarding the borrower
acquired in the service in favor of participant banks. Accordingly, a prudent arranger may
mitigate the risk of an adverse construction that the arranger is a fiduciary of participant
banks through the utilization of an appropriate contractual disclaimer.

Under Korean law, there is no law which states the fiduciary duty. However, the
fiduciary duty can be regarded as the duty to inform in good faith of the Civil Code.
The arranger is subject to potential tort liability for misrepresentations or alleged omissions
in connection with the solicitation. In 2012, the Japanese Supreme Court held that the

arranger owes the duty to inform to participant banks in the loan syndicate.

o KEY WORDS ¢

International Loan Syndicate, Arranger, Fiduciary Duty, Fiduciary, Fiduciary Relationship,

Syndicated Loan, Confidentiality, Duty to Inform, Tort






